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KARUNAKARAN v CONSTITUTIONAL APPOINTMENTS AUTHORITY 
 
F MacGregor (PCA), S Domah, J Msoffe JJA 
21 April 2017 SC 111/2016; SCA 33/2016  
 
Constitution – suspension of judges – judicial review – ripeness doctrine – arguability 
– good faith – ex parte application  
 
The appellant was, due to complaints of misconduct, suspended from his office as a 
judge pending an inquiry by the Tribunal of Enquiry. The appellant sought a judicial 
review, arguing that he should be heard by the Constitutional Appointment Authority 
before the appointment of the Tribunal. The Supreme Court dismissed the application 
on the basis that it did not meet the requirements for judicial review and was 
premature.   
 
JUDGMENT Appeal dismissed. 

 
HELD 

1 In a judicial review, a litigant challenging the decision of a public authority which 
affects him or her undergoes two stages: the leave stage and the merit stage.  

2 To determine whether an application is premature, the court adopts the ripeness 
doctrine – a case is justiciable if the harm asserted has matured sufficiently to 
warrant judicial intervention. 

3 An ex parte application does not mean that the matter is to be decided in the 
absence of the defendant. It means only that it is to be listed as an ex parte 
application; the applicant still needs to appear and satisfy the court that the order 
prayed for in the ex parte application may justifiably be given ex parte taking into 
account natural justice and the constitutional rights of those against whom the 
orders are sought.   

4 Judges make a preliminary assessment of an ex parte application as follows: if 
prima facie reasons exist, they grant it forthwith; if the matter is wholly unarguable, 
they reject it; if it falls in between, they seek an inter partes hearing. 

5 The petitioner should by way of material facts presented show the arguability of 
the case. Arguability is basically a question of fact based on materials and not on 
speculative persuasion at an inter partes hearing. At the time of filing, the petition 
with the accompanying documents should demonstrate that the issue raised is 
arguable. 
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S DOMAH JA 
 
[1] Karunakaran J was suspended from his office as a judge pending an enquiry by a 
Tribunal. He applied for leave to challenge this initial process before a judge of the 
Supreme Court. The Judge decided that his application was premature and dismissed 
the application. Karunakaran J has appealed against that judgment. This is what we 
are concerned with. 
 
[2] Article 134 of the Constitution of Seychelles provides: 
 

(l) A Justice of Appeal or Judge may be removed from office only — 

(a) for inability to perform the functions of the office, whether 

arising from infirmity of body or mind or from any other cause, 

or for misbehaviour; and  

(b) in accordance with clauses (2) and (3). 



Karunakaran v CAA 

271 

(2) Where the Constitutional Appointments Authority considers that the 

question of removing a Justice of Appeal or Judge from office under 

clause (l) ought to be investigated— 

(a) the Authority shall appoint a tribunal consisting of a President 

and at least two other members, all selected from among 

persons who hold or have held office as a Judge of a court 

having unlimited original jurisdiction or a court having 

jurisdiction in appeals from such a court or from among 

persons who are eminent jurists of proven integrity; and 

(b) the tribunal shall inquire into the matter, report on the facts 

thereof to the Authority and recommend to the President 

whether or not the Justice of Appeal or Judge ought to be 

removed from office. 

(3) Where, under clause (2), the tribunal recommends that a Justice of 

Appeal or Judge ought to be removed from office, the President shall 

remove the Justice of Appeal or Judge from office. 

(4) Where under this article the question of removing a Justice of Appeal 

or Judges has been referred to a tribunal, the President may suspend 

the Justice of Appeal or Judge from performing the functions of a 

Justice of Appeal or Judge, but the suspension. 

(a) may, on the advice of the Constitutional Appointments 

Authority, be revoked at any time by the President; 

(b) shall cease to have effect if the tribunal recommends to the 

President that the Justice of Appeal or Judge ought not to be 

removed from office. 

 

[3] The Constitutional Appointments Authority (CAA) duly informed him that 
complaints had been made against him. These complaints necessitated an 
investigation by the Tribunal of Enquiry, a specialized body under the Constitution. 
The Tribunal comprised a judge of the Commonwealth and two judges of the 
Supreme Court. The complaints related to alleged misconduct of Karunakaran J. A 
copy of the complaints is annexed to this judgment as it forms part of the proceedings 
in the Court below. They were made by the Chief Justice to the CAA. 

 

[4] The above-mentioned constitutional procedure is a 1994 provision with the 
experience on the matter having been gathered over the years in Commonwealth 
judicial system. We say this because each jurisdiction has its own home-grown 
system even if they ensure that the security of tenure of the judges is jealously 
guarded and whoever is under investigation is afforded all the constitutional 
guarantees of due process or fairness. Such is the protection given by our democratic 
Constitution against removal that no one has the power to determine any complaint 
made against a judge except a Tribunal of Enquiry. Neither the Chief Justice who 
sends the complaint nor the CAA which receives the complaint/s is empowered by 
law to conduct any formal enquiry against a judge in office. Enquiry may only be 
carried out by a duly appointed Tribunal which is basically made of peers and is 
impartial and independent. 
 
[5] On taking cognizance of the complaints, therefore, and on a factual and legal 
assessment of the same, the Chief Justice apprised the CAA of them. The CAA, 
equally incompetent to conduct any enquiry but competent to take cognizance of the 
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complaints instituted the Tribunal of Enquiry. This constitutional system ensures that 
there is no lurking political, personal or ill-motivated reason when it is a matter of 
investigating complaints against them. Once satisfied that the complaints warrant 
further action, the Chief Justice can do no more than transmit them to the CAA and 
the CAA, once equally satisfied that the matter needs to move forward, can do no 
more than appoint a Tribunal for the conduct of the enquiry. The Tribunal is not an 
adjudicating body as such. It is an enquiring body. If it finds at the end of the enquiry 
that the complaints are not justified or are minor, it will make recommendations to that 
effect to the President. If it finds that at the end of its enquiry that the complaints are 
justified and are serious enough, it will make the appropriate recommendation to the 
President. 
 
[6] Thus, fairness of proceedings is built in our system of removal of judges. The 
Republic of Seychelles is part of the Commonwealth of Nations and as such adheres 
to its corporate principles: in this area, The Commonwealth Latimer House Principles, 
advocate that the procedure for the removal of judge from office "should include 
appropriate safeguards to ensure fairness". The Latimer House Guidelines lay down 
that a judge facing removal "must have the right to be fully informed of the charges, 
to be represented at a hearing, to make a full defence and to be judged by an 
independent and impartial tribunal". 
 
[7] The case of Rees v Crane [1994] 2 AC 173 is often cited for the principle that 
fairness generally requires that the judges should be given an opportunity to respond 
to the allegations informally before the investigation is concluded, since a decision to 
commence tribunal proceedings is likely to damage the reputation of a judge and 
affect his or her ability to command the confidence of litigants. We shall refer to this 
decision later. 
 
[8] By the Constitution (art 48), interpretation of the constitutional provisions should 
take into account universal international standards. The IBA Minimum Standards: 
CDL-AD (2010)004, para 33-34 is reflected in art 134 of our Constitution in that "the 
actual decision on whether to remove a judge should be entrusted to an institution 
that is independent of the executive", and should "preferably be vested in a judicial 
tribunal". 
 
[9] The Republic of Seychelles is a committed member of the United Nations. 
Regarding the decision to initiate tribunal proceedings, the UN Basic Principles art 17 
reads: 

 

(t)the examination of the matter at its initial stage shall be kept 

confidential, unless otherwise requested by the judge. 

 

[10] The Republic of Seychelles swears by the separation of powers and as such 
boasts of an independent and impartial judiciary. Article 25 of The Beijing Statement 
of Principles of the Independence of the Judiciary in LAWASIA Region reads: 

 

There should, in the first instance, be an examination of the reasons 

suggested for the removal, for the purpose of determining whether formal 

proceedings should be commenced. 
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[11] It adds: "Formal proceedings should be commenced only if the preliminary 
examination indicates that there are adequate reasons for taking them". 
 
[12] Interpretation of our Constitution also requires that we take into account decisions 
of other democratic nations. In Agyei Twum v Attorney-General and Bright Akwetey 
[2005-2006] SCGLR 732, the Supreme Court of Ghana decided that the President 
was required to form the view that there was a prima face case against the Chief 
Justice before forming a tribunal to inquire into his conduct. The key words here are 
"form a view". In the case of Republic v Chief Justice of Kenya and Others, ex p Ole 
Keiwua [2010] eKLR (High Court of Kenya), decided that a fair decision-making 
process at the preliminary stage should provide the judge suspected of misconduct 
with an opportunity to respond informally to the allegations against him or her, before 
taking a decision is made to institute tribunal proceedings. In President of the Court 
of Appeal v Prime Minister [2014] LSCA 1, the Lesotho Court of Appeal decided that 
natural justice does not require a formal hearing. The facts of a case may by 
themselves be such as to attract the constitution of a tribunal on account of its public 
nature. We can understand why the hearing must be informal: it is to make a 
preliminary legal and factual assessment at source. But if the misconduct is so 
obvious to the Judge, it would be an exercise in futility to await an informal hearing 
offering the judge a further opportunity to misconduct himself and probably delay 
matters further. In the Bangalore Principles of Judicial Conduct, we read: "Removal 
can only be justified where the shortcomings of the judge are so serious as to destroy 
confidence in the judge's ability to perform judicial function". See also Re Chief Justice 
of Gibraltar [2009] UKPC 43. 
 
[13] Article 17 of the UN Basic Principles on the Independence of the Judiciary 
highlight the need for proceedings to be completed without delay, "processed 
expeditiously and fairly under an appropriate procedure". 
 

[14] The appellant relies heavily on the pronouncements in the Privy Council case of 
Rees v Crane, a case of disciplinary proceedings against a judge where the judge 
commenced judicial proceedings on the basis of breach of his right to be heard at the 
very initial stage of a complaints procedure. However, each jurisdiction has its own 
system anchored in its past history. We have ours, set up in 1994. In Trinidad and 
Tobago, the suspension was not done by the authority empowered, ie the Judicial 
and Legal Service Commission, but the Chief Justice himself, even if confirmed by 
the JLSC. Rees v Crane therefore should be relied on with that distinction in mind. All 
the Chief Justice here did was to remit the complaints to the CAA. 
 
[15] For all intents and purposes, Karunakaran J is at present in this initial phase of 
the process where the CAA has informed him of the nature and the number of 
complaints against him. It has requested him to appear before the Tribunal to give his 
version of facts and to rebut the complaints so that the Tribunal may decide, at the 
end of the day, whether the complaints are justified or not. That is the charted 
constitutional route for Karunakaran J to take as per our Constitution. 
 
[16] But Karunakaran J has chosen the judicial route at this embryonic stage. His view 
is that he should have been heard by the CAA first before the CAA referred the matter 
to the Tribunal. Also, while his case was sub judice, his counsel sought to gain 
mileage through a section of the media. That is by now public knowledge. 
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[17] The action which Karunakaran J brought before the Supreme Court was one of 
judicial review. He evoked a number of grounds. The main one was that he should 
have been heard first before the CAA appointed the Tribunal. The Judge decided, 
after hearing both sides that his application did not meet the conditions for a judicial 
review and it was premature. The Judge cited court decisions and the law before he 
so decided. 
 
[18] We are set in this appeal to decide whether the Judge who dismissed his 
application for leave to proceed with a judicial review action was right or wrong. 
Karunakaran J has put up nine reasons in support of his appeal to us. 
 
[19] Before we look at the nine reasons and see whether they are valid or not, we 
think it is befitting to give a short insight on the law which applies. The task in hand is 
to determine this matter under the constitutional principle of the rule of law and no 
other. We have stated time and again, we are blind to status and adhere to principles. 
 
[20] A judicial review action in Seychelles is derived from English law and practice. A 
litigant challenging the decision of a public authority which affects him undergoes a 
process comprising two stages: the leave stage and the merits stage. There are rules 
which govern the procedure and common law jurisdictions have similar rules. They 
are found in the Supreme Court (Supervisory Jurisdiction over Subordinate Courts, 
Tribunals, Adjudicating Bodies) Rules 1995 (the "Rules"). The Rules applicable to 
leave stage are rr 2 to 6. The action is by way of petition and an affidavit to which the 
petitioner has to attach all the materials on which he relies. This is important as it is 
the materials on which the judge will rely one way or the other to grant or not to grant 
leave. 
 
[21] Rule 2 reads: 

 

(l) An application to the Supreme Court for the purposes of Rule 1(2) 

shall be made by petition accompanied by an affidavit in support of 

the averments set out in the petition. 

(2) The petitioner shall annex to the petition a certified copy of the order 

or decision sought to be canvassed and originals of documents 

material to the petition or certified copies thereof in the form of 

exhibits. 

 

Rule 5 reads: 
 

Every petition made under Rule 2 shall be listed ex parte for the granting 

of leave to proceed. 

 

Rule 6 reads: 
 

The Supreme Court shall not grant the petitioner leave to proceed unless 

the Court is satisfied that the petitioner has a sufficient interest in the 

subject matter of the petition and that the petition is being made in good 

faith. 
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[22] This is derived from English law that no application for judicial review shall be 
made unless leave or permission of the court has been obtained. An application for 
leave is made ex parte to a judge who may determine whether or not to grant the 
leave for judicial review without a hearing. 
 
[23] The leave stage "enables the court to prevent abuse by busybodies, cranks, and 
other mischief-makers " as was stated in R v Inland Revenue Commissioners, ex p. 
National Federation of Self-Employed and Small Businesses Ltd [1982] AC 617. The 
purpose of the requirement for permission is to eliminate at an early stage claims that 
are hopeless, frivolous or vexatious and to ensure that a claim only proceeds to a 
substantive hearing if the court is satisfied that there is a case fit for further 
consideration: see The White Book, para 54.4.2. This practice has been adopted in 
comparable jurisdictions: see for example, Derrick Chitala v Attorney-General (1995) 
ZR 91 where it was said that this up-front screening was meant – 

 

(a) to eliminate at an early stage any applications which are either 

frivolous, vexatious or hopeless; and 

(b) to ensure that an applicant is only allowed to proceed to a substantive 

hearing if the court is satisfied that there is a case fit for further 

consideration. 

 

[24] There has also developed what is referred to as the ripeness doctrine whereby a 
case is justiciable if the harm asserted has matured sufficiently to warrant judicial 
intervention: Warth v Selding (1975) 422 US 490. Hence, if a dispute is only at the 
brewing stage and a decision is yet to be taken, the court should not be bothered until 
the matter is ripe or justiciable. 
 
[25] This appeal has challenged the understanding and the application of the law by 
the judge of ex parte applications made at the leave stage for judicial review. We shall 
limit ourselves to that. 
 
[26] First, as to what is an ex parte application. There was a misapprehension among 
lawyers and the courts at one time as to the process which an ex parte underwent. It 
was assumed that an ex parte application meant that the judge was to grant an 
application without hearing the other party, even without the other party being named 
in the application. This Court dispelled that misapprehension. An ex parte application 
did not mean that the matter was to be decided in the absence of the defendant. It 
only meant that it is to be listed as an ex parte application but the applicant still needs 
to appear and satisfy the court that the orders prayed for in the ex parte application 
may justifiably be given ex parte, account taken of the rules of natural justice and 
constitutional rights of those against which the orders were sought. We did state in 
the case that there is no such thing as an ex parte hearing properly speaking. There 
is such a thing as an ex parte listing in a context where the defendants even remained 
unnamed. It would appear that counsel in this case is still under that misapprehension 
that orders in an ex parte application are to be given as a matter of course where the 
judge is a mere conduit pipe. That is not so. That was made clear in the case of Ex 
parte Fonseka SCA 28/2012. 
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[27] The law is quite settled as regards the manner in which an ex parte application, 
with regard to leave stage in judicial review should be dealt with. The case of R v 
Secretary of State for the Home Office, Ex P Doorga (1990) COD 109 is the classic 
authority. This case was an ex parte application before the Judge, as the reference 
itself suggests. Lord Donaldson of Lymington MR laid down the following procedure. 
The Judge should undertake an up-front screening as follows: 

 

(a) those in which there are prima facie reasons for granting judicial 

review;  

(b) cases that are wholly unarguable and so leave must be refused; 

(c) an intermediary category where it was not clear and so it might be 

appropriate to adjourn the application and hold a hearing between 

the parties.  

 

[28] In short, judges make a preliminary assessment on the application with the 
affidavit as a screening exercise. He filters it as follows: if prima facie reasons exist, 
he grants it forthwith; if the matter is wholly unarguable, he rejects it. If it falls in 
between, he seeks an inter partes hearing. This is exactly what the Judge did in the 
matter. It is not in the nature of judging that judges should be mere conduit-pipes of 
ex parte applications. 
 
[29] The above English decision of Ex parte Doorga is dated 1990. It has been 
followed by the Supreme Court of Seychelles in the decision of Cable & Wireless 
(Seychelles) Ltd v. Minister of Finance and Communications & Ors (1998) SLR 132, 
and has been with us for some 20 years ago now. Accordingly, when counsel is 
raising grounds which are plainly against the current of our jurisprudence and he 
places reliance on a foreign decision of a foreign jurisdiction, we are bemused. The 
Judge who was relying on our case law and distinguishing the foreign decision was 
entitled to do the same as regards the citation. 
 
[30] The appellant challenges the reasons of the Judge under nine grounds. What 
are they? We are afraid they are not easily intelligible. Courts whether in England but, 
in Seychelles or elsewhere, have continued impressing upon counsel to write plain 
English. We sympathize with the reader if the grounds of the appeal are painful to 
understand. We would have expected that Karunakaran J who is after all a Judge 
gave us an English that would have been easier for everyone to understand. Be that 
as it may here are the grounds verbatim. 
 
GROUNDS OF APPEAL 

 

1. The process of jurisdiction of the learned judge which totally ignored 

the fact that there is no objection or dispute regarding the issue of 

"sufficient interest" which was not relevant to the objection for 

"leave to proceed" based on the "good faith" issue raised by the 

respondent. 

2. The core issue of "good faith " raised by the Respondent found in 

Rule 6(i) of the Supreme Court (Supervisory Jurisdiction over 

subordinate Courts, Tribunals and Adjudicating Authorities) Rules 

1995 was erroneously determined on the basis of the statement in the 

judgment in Believe v/s Government of Seychelles & Ors to the 
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effect that the "Good faith is not to be considered in contra-

distinction with the concept of bad faith. It involves the notion of 

uberrima fides to the extent that the Petitioner when filing the 

petition should have had and arguable case", which statement is 

legally unsound and totally unsupported by jurisprudence or a valid 

juridical reasoning. 

3. The Learned Judge erroneously failed to follow and apply the 

presumption of 'good faith' which is abundantly supported by sound 

legal principles, laws and authorities. 

4. The findings of the Learned Judge that there was no arguable case, 

through the process of determination of the validity of arguments and 

interpretation of the laws and authorities, with respect, is a flawed 

adjudication of the issues of "leave to proceed" which  

a) went to the merits without hearing the full arguments of the 

parties thus confusing the notion of an arguable case and a 

meritorious case. 

b) showed in itself that there was an arguable case by the 

elaborate consideration of the law and the facts to arrive at the 

decision, albeit without fully hearing the parties in breach of 

the audi alteram partem rule. 

5. The critical finding of the learned trial Judge that "I am not persuaded 

that this application passes the test of good faith or arguability" 

introduces a flawed alternative criterion per incuriam, as it imports a 

requirement under the Court Rules which does not exist and 

furthermore the finding that it does not pass distinct notion of "good 

faith " is not underpinned by any valid and necessary finding of fact, 

leaving it weightless. 

6. In the final conclusion and Ruling of the learned Judge, the critical 

and core issue of "good faith " is completely ignored in favour of the 

erroneous and in per incuriam ruling based solely on "arguable case 

", by stating "I remain unconvinced that the Petitioner has an 

arguable case and for these reasons given I decline to grant leave to 

proceed. 

7. The only pronouncement of the Court on the core and critical issue 

of "good faith" is found in the statement of the Learned Trial Judge 

which reads "To say that the Court is acting frivolously and being 

derailed reflects on the good faith of the Petition as if he had things 

to hide " is, with respect, ultra petita and without juridical foundation 

for the reason that it is incorrect as counsel did not utter such 

statement and is a clear distortion of facts in the face of the words 

uttered by Counsel set out in paragraph 8 of page 3 of the judgment 

which never laid the comment at the door of the Court which had 

never sat on the case. 

8. The finding of the Learned Trial Judge that the dutiful and valid 

objection of counsel to a breach of the Court Rules was a "Rhetoric", 

bears heavily on the process of adjudication and against the entire 

judgment. 
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9. The finding of the learned trial judge that the Supreme Court has no 

jurisdiction to review the decision of the Tribunal is erroneous and 

arrived at 

a) without due consideration for relevant authorities and 

constitutional rules of interpretation, and; 

b) without hearing the parties, thus in violation of the petitioner 

right to a fair hearing and to be heard on a legal point raised 

proprio motu by the court. 

 

[31] The grounds as formulated are so abstruse both in content and language that we 
could have rejected this appeal which goes against the basic principles of pleadings. 
Or we could have ordered compliance with our Rules of Court for pleadings so that 
appellant presents his grounds of appeal in plain English so that everyone in such an 
important matter may understand him clearly. But, in the interest of time, we shall 
proceed to the meat of the matter extracting a sense out of each one of the grounds. 
 
GROUND 1 
 
[32] Ground 1 is worded this way: 

 

The process of jurisdiction of the learned judge which totally ignored the 

fact that there is no objection or dispute regarding the issue of "sufficient 

interest" which was not relevant to the objection for " leave to proceed" 

based on the "good faith" issue raised by the respondent. 

 
[33] What that means is anybody's guess. We guess that it means the following: an 
application for leave for judicial review should be granted only on the basis that the 
applicant has a "sufficient interest" in the matter. Since the respondent had not raised 
any objection to the issue of "sufficient interest", leave to proceed should have been 
granted and there should have been no need to consider "good faith". If that means 
something else, then the ground is unclear and on that ground alone, it should be 
dismissed. 
 
[34] Nonetheless, we shall consider the above contention of counsel — as we 
understand it. An application for leave for judicial review is screened up-front — 
referred to as the leave stage – and allowed or rejected on a consideration of two 
matters. The first is that the applicant should have locus standi. This means that only 
those applicants are allowed through the sieve who are affected by the decision. An 
applicant will not be allowed if he is a mere busybody. The Latin term locus standi 
has been substituted in our laws as "sufficient interest". Once an applicant shows that 
he has sufficient interest, the application passes the first test. The second test is that 
the application should be made in good faith. The applicant should show by his 
affidavit and the materials he has attached thereto that the case he makes on the 
material produced is a genuine case as opposed to a frivolous one. Our law uses the 
word "good faith" just like many other comparable jurisdictions. When addressing 
good faith, the applicant should show that the issue/s he raises in his application is/are 
arguable. If he passes these two tests, the judge makes an order for the case to move 
to the merits stage. The ripeness doctrine holds that a case is justiciable if the harm 
asserted has matured sufficiently to warrant judicial intervention: see Warth v Selding. 
Therefore on this point alone the application lacks justiciability. We did state earlier 
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that where a process is only at an embryonic stage as this process is, courts would 
regard it as justiciable only where it has ripened. The Tribunal is yet to complete its 
work where Karunakaran J will have the full opportunity to answer all the complaints. 
Under our system, neither the Chief Justice nor the CAA was empowered to hear him 
but only to form a view which they respectively did. 

 

[35] Further, in this case, the mere fact that there was no objection by the respondent 
that the applicant had sufficient interest did not mean that the applicant automatically 
qualified to move to the merits stage. He still had to undergo the acid test of arguability 
to pass through that sieve for the purpose of moving to the merits stage. When we 
read the proceedings, this is exactly what happened. Sufficient interest was 
unquestionable. But the matter had to be decided on good faith. This is the manner 
in which the proceedings progressed. Ground 1 has no merit. 
 
[36] Ms Madeleine, counsel for the respondent, submitted that the judge was clear as 
to the real issue before him at the leave stage. She referred to the record and cited 
the relevant part of the judgment: 

 

In deciding whether or not to grant this application I need to consider the 

following issues: whether the application was made in good faith, whether 

the Petitioner has an arguable case and whether I have jurisdiction. 

[Emphasis added] 

 

[37] In the circumstances, we take the view that the Judge was never confused on 
the legal principles, laws and precedents relevant to the requirement of good faith 
and arguability in applications for exercise of supervisory jurisdiction. Even a plain 
reading would show that that is the case. If confusion there is, it is certainly not in the 
mind of the Judge who used chapter and verse for his application of the law. Ground 
1 has no merit. 
 

GROUND 2 
 
[38] On Ground 2, counsel for the appellant argues that the core issue of "good faith" 
as the criterion laid down in r 6(i) of the Rules was erroneously applied in the 
determination of this case in that it was decided on the basis of the statement in the 
judgment in Omaghomi Believe v Government of Seychelles & Ors (2003) SLR 140 
to the effect that the "Good faith is not to be considered in contra-distinction with the 
concept of bad faith. It involves the notion of uberrimae fidei to the extent that the 
Petitioner when filing the petition should have had an arguable case." 
 
[39] In the submission of Mr Boullé, this proposition of law is legally unsound and 
totally unsupported by jurisprudence or a valid juridical reasoning. In support, counsel 
has submitted the authority, inter alia, of Mara Carolina P Aruallo et al v Benigno 
Siemon III et al GR No 209287, 3 February 2015. 
 
[40] Mr Boullé is basically challenging not only the precedent in Omaghomi Believe v 
Government of Seychelles & Ors which was applied by the judge but, by extension, 
all the English decisions on the matter. He argues that when the judge used the notion 
of uberrimae fidei in his consideration of the application, he went wrong. 
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[41] If Mr Boullé is challenging a settled law both in England and in Seychelles, we 
would have expected him come up with clear relevant and latest decisions on the 
matter. It seems to us that he has been advocating the jurisprudence of civil law to 
apply to administrative law. The procedure for judicial review has been borrowed from 
English law. There is no dearth of authorities in English law and Seychelles law as to 
how good faith is examined in point of law and fact. Good faith is the statutory criterion 
and arguability is the judicial test for checking the seriousness or levity of an 
application for leave. If the issue raised in the application is arguable, it would follow 
that it has been made in good faith. If the issue is not arguable and only made 
frivolously, with levity and with the intention of challenging authority simply for the 
sake of it, if it is made as an ego trip, then there is no arguability, consequently no 
good faith. 
 
[42] We have gone through the proceedings. The Judge did not err in the measure 
he used to gauge good faith. That measure is sound jurisprudence in English law, 
Seychelles law, Mauritian law as well as Commonwealth law. It is clear to us that the 
Judge knew his law and applied the same to the letter: 

 

The English Courts from which Seychelles law on judicial review is 

inspired does not lack authorities on good faith. 

 

[43] On the issue of good faith, the following matters may be further noted. First, it is 
the petitioner who should by way of material facts presented show the arguability of 
his case. Arguability of the case is basically a question of fact based on materials and 
not on speculative persuasion at an inter partes hearing. It is that at the time of filing 
itself that the petition with the accompanying documents should demonstrate that the 
issue raised is arguable. 
 
[44] Second, the record does bear out that the Judge relied on the correct precedent 
to see whether the case was objectively arguable: Ex parte Doorga. He found that: 
(a) there were no prima facie reasons for granting judicial review; (b) the case was 
not wholly unarguable so that leave should be refused; but (c) the application fell in 
"the intermediate category." Accordingly, he decided to "adjourn the application and 
hold a hearing between the parties". 
 
[45] Ms Madeleine submitted before us that the Judge rightly determined the issue of 
"good faith" on the basis of the statement referred to in the judgment of Omaghomi 
Believe v Government of Seychelles & Ors which should be the relevant authority 
applicable in our jurisdiction for the determination of "good faith" in applications for 
judicial review/exercise of supervisory jurisdiction under art 125(l)(c) of the 
Constitution and not the Philippines authority of Mara Carolina P Aruallo v Benigno 
Siemon III relied on by the appellant. Her position, contrary to the appellant's position, 
makes complete sense to us. She adds that, for all that, the judge did not ignore the 
Filipino authority. He questioned its relevance to the case at hand and did give her 
reasons for following local and English authorities on the matter. We agree with her. 
 
[46] The case of Mara Carolina P Aruallo v Benigno Siemon III relates to the 
presumption of good faith in civil matters. We are here concerned with the principle 
of free and frank disclosure in administrative matters. In any case, the decision goes 
against the applicant in that it speaks not of the good faith of an applicant as such but 
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of the good faith of the administrative decision-maker. In this case, therefore, on the 
citation of his own judgment, the decision of the Chief Justice and the CAA cannot be 
regarded as made in bad faith because good faith is presumed in favour of the 
administrative decision-maker. 
 
[47] Article 48 of the Constitution allows us to go to the Philippines Court not for the 
purposes of precedents but for the sake of taking judicial notice thereof. As for the 
case of Cannock Chase District Council v Kelly [1978] 1 WLR, it does not speak of 
good faith but of lack of good faith. This is not relevant to us. 
 
[48] The decision of Omaghomi Believe has been followed in the case of Ex parte 
Doorga on the question of an arguable case and more recently in Javotte v Minister 
of Social Affairs (2005) SLR 24. Both these cases draw their principles from English 
law and not from the laws of Philippines. We would have welcomed the Philippines 
decision as persuasive authority if counsel had only shown to us that our laws do not 
have settled jurisprudence on the matter. But our law on the issue of good faith is 
quite settled both in civil law and administrative law. There is no dearth of authority in 
Seychelles law, English law and Commonwealth jurisprudence in the area. 
 
[49] Counsel's objection seems to be on the use of the Latin term uberrimae fidei. We 
agree that this term is more prevalent in insurance law than in administrative law. But 
the need for utter good faith is not any less in administrative law which requires that 
an applicant should make a full and frank disclosure in his application to satisfy the 
element of good faith. There is a duty to disclose all material facts. These include all 
materials known to the petitioner and those that he would have known had he made 
proper enquiries prior to applying: see R v Lloyd's of London, Ex P Briggs [1993] 1 
Lloyd's Rep 176; R v Secretary of State for Home Department, Ex P Ketgaoglo, The 
Times, April 6 1992; R v Jockey Club Licensing Committee, Ex p Barrie Wright (1991) 
COD 306. 
 
[50] In our consideration of whether there was free and frank disclosure, two matters 
stand out. One has been referred to us by Ms Madeleine. The document originally 
filed on 19 December 2016 challenged the "process of jurisdiction of the learned 
Judge". On 10 March 2017, this term has been changed to the "process of 
adjudication of the learned Judge". "Jurisdiction" and "adjudication" mean two 
different things in law. Such a change of substance should have been made and 
submitted upon by leave of court. Counsel breathed not a word of this difference. 
 
[51] The other point is more serious. The application represents as a fact that the 
CAA took a decision. He should not have used the word "decision" because the CAA 
in its letter had simply informed the applicant that it took the "view" that the matter 
should be investigated. The application should have properly represented the facts of 
the case. This misrepresentation should have been sufficient for the Judge to reject 
the application because judicial review is about a decision-making process and not 
about a view-taking per se. 
 
[52] In Agyei Twum v Attorney-General and Bright Akwetey, the Supreme Court 
decided that the President was required to form the view that there was a prima face 
case against the Chief Justice before forming a tribunal to inquire into his conduct. 
What the CAA did state is that it had taken the view that the matter should be inquired 
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upon by a Tribunal of Enquiry pursuant to art 134 of the Constitution. The petitioner 
in such an application may not misrepresent facts and expect that the Court will not 
infer from it good faith. Assuming that the appellant took the view that "view of the 
CAA" was as good as "the decision of the CAA", that did not allow the applicant to 
state it as a material fact but to state the correct wording and argue about it. This adds 
water to the mill of the respondent of lack of good faith. Misrepresentation of a 
material fact is a ground for dismissal of such an action at the leave stage. There is a 
duty of candour imposed upon an applicant at the leave stage: In R v Secretary of 
State for the Home Department [2007] EWHC 3103 (Admin) the Court refused 
permission for breach of claimant's duty of candour. 
 
[53] Mr Boullé also referred to the latest case of Common Cause and Others v Union 
of India and Others from the Supreme Court of India, No 505 of 2015. This case does 
not deal with good faith or arguability. It had to do with the existence or absence of 
cogent and admissible evidence to direct any investigation. That may be relevant to 
the Tribunal of Enquiry inasmuch as the view of the Constitutional Authority has 
already been given in the present matter that the facts require investigation. 
 
[54] Thus, the averments in the application do not correctly represent the material 
facts of the case of applicant, as is an essential requirement of r 2. Judicial review is 
an action to challenge the decision taken by an administrative body on the ground 
that the decision-making process was flawed. The petition speaks of the decision 
having been taken by the CAA. In actual fact, the CAA never stated that it had taken 
a "decision" to set up a Tribunal of Enquiry to inquire into the complaints. This ground 
has no merit. It is dismissed. 
 

GROUND 3 
 
[55] On Ground 3, counsel's submission is that the Judge erroneously failed to follow 
and apply the presumption of "good faith" which is abundantly supported by sound 
legal principles, laws and authorities. 
 
[56] To Ms Madeleine, the Judge rightly followed and applied the notion of "good faith" 
as referred to in the case of Omaghomi Believe in following the case of Ex parte 
Doorga and in turn followed in Javotte. The said authorities are directly relevant to 
the case at hand since they are cases of judicial review/exercise of supervisory 
jurisdiction as opposed to the cases cited by Mr Boullé including the reference to the 
provisions of the Civil Code on the requirement of good faith in prescription of ten 
years. 
 
[57] We need not labour the point further than we have done under Ground 2 except 
to add that counsel is confusing the practice of civil law with the practice of 
administrative law. He is arguing a matter of administrative law with the principles and 
jurisprudence of Civil Code. He should follow the application of good faith from the 
jurisprudence of administrative law and not civil law. While it is true that good faith 
should be presumed, the fact remains that that presumption should arise from the 
material facts averred in the application and the affidavit. Had the Judge not 
presumed good faith, he would not have granted an inter partes hearing. He would 
have simply dismissed the application out of hand. We see no merit in Ground 3. It is 
dismissed.  
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GROUND 4 
 
[58] We understand Ground 4 to mean that counsel dealt with the merits of the 
application at the stage of leave. We agree with the answer given to this argument by 
Ms Madeline that this is exactly what the Judge did not do. She cited R v Secretary 
of State for Home Department Ex p Rukshanda (1990) COD 107 in support of her 
submission: that the Judge determined the question of arguable case based on the 
materials then available to him and as made out in submissions of the parties; that 
the process of hearing the parties on the question of leave is not flawed and that it 
was within the power of the Court under r 7(1) and (2) of the Rules and not 
inconsistent with authorities on the issue of leave to decide as he did. 
 
[59] She has referred to the record of proceedings before the Supreme Court to 
demonstrate that there was no breach of the audi alteram partem rule in respect of 
either the appellant or the respondent. Both parties were given the opportunity to state 
their case on the objections to leave orally and by way of written submissions which 
form part of the record. 
 
[60] The Judge did not go to the merits of the case as regards any issue. He was 
quite clear in his mind of the stage of his adjudication. This case fell in the intermediate 
category of cases where leave may not be determined without hearing the other party. 
In the very first paragraph, the judge set his jurisdictional limit saying: "I have before 
me an application for leave to proceed with judicial review". In course of his 
determination he applies r 2 which deals with applications for leave. He is still within 
the limits of his jurisdiction when he comes to the application of good faith in 
application of r 6. At paras 16 to 24, he has kept on course, without an inch of 
deviation. He considers good faith as applicable in administrative law relying on 
Seychelles, English and Commonwealth authorities. He reminds counsel who had 
suggested the contrary that "arguability is a threshold issue". He was sufficiently 
aware that the test is of either good faith or arguability. In the final operative 
paragraph, he has kept within the parameters of the leave stage when he decides: "I 
remain unconvinced that the Petitioner has an arguable case. … I decline to grant 
leave to proceed". 
 
[61] If at one stage the matter of constitutionality was taken up by the Judge, it was 
only because that had been in issue. The respondent had raised the matter of 
jurisdiction. Even then, he prefaced the paragraph by the important qualification using 
the term "Without going into the merits of the case, it is necessary to have a close 
look at arts 125(1)(c) and 7 of the Constitution". However the decision is not based 
on that submission. It is offered en passant. 
 
GROUND 5 
 
[62] Ground 5 is worded as follows: "The critical finding of the learned trial Judge that 
"I am not persuaded that this application passes the test of good faith or arguability" 
introduces a flawed alternative criterion per incuriam, as it imports a requirement 
under the Rules which does not exist and furthermore the finding that it does not pass 
the distinct notion of "good faith" is not underpinned by any valid and necessary 
finding of fact, leaving it weightless. 
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[63] This ground adds no new issue to those we have identified and elaborated upon 
above. 

 

GROUND 6 
 
[64] Ground 6 is worded this way: "In the final conclusion and Ruling of the learned 
Judge, the critical and core issue of "good faith" is completely ignored in favour of the 
erroneous and in per incuriam ruling based solely on "arguable case" by stating "I 
remain unconvinced that the Petitioner has an arguable case and for these reasons 
given I decline to grant leave to proceed". 
 
[65] Ms Madeleine has combined Grounds 5 and 6 to submit before us that the notion 
of good faith in r 6(1) as explained in the case of Ex parte Doorga which was in turn 
followed in Omaghomi Believe and Javotte requires that the petitioner, when filing the 
petition, should have an arguable case for the exercise of supervisory jurisdiction by 
the court and the relief sought. 
 
[66] She submitted that good faith cannot be taken in isolation from arguability and 
under r 6(1) and the propositions of law are neither erroneous nor per incuriam. The 
test of arguability required at this stage is whether on the materials then available to 
the court, the court thinks that it discloses what might on a further consideration turn 
out to be an arguable case: R v Inland Revenue Commissioners, ex p National 
Federation of Self Employed and Small Businesses Ltd [1982] 6444; Michael 
Fordham QC, Judicial Review Handbook (6th Ed) at 230. 
 
[67] On the material then available to the Judge as further made out in submissions 
on behalf of the parties, he rightly came to the conclusion he did. The a priori 
determination of whether a case is arguable ex facie the petition, affidavit and 
materials submitted is the proper procedure which obtains at the leave stage in the 
court's exercise of its supervisory jurisdiction. She has her law right. So has the 
Judge. This ground is misconceived. 
 
GROUND 7 
 
[68] Ground 7 is worded this way: "The only pronouncement of the Court on the core 
and critical issue of "good faith" is found in the statement of the Learned Trial Judge 
which reads "To say that the Court is acting frivolously and being derailed reflects on 
the good faith of the Petition as if he had things to hide" is, with respect, ultra petita 
and without juridical foundation for the reason that it is incorrect as counsel did not 
utter such statement and is a clear distortion of facts in the face of the words uttered 
by Counsel set out in paragraph 8 of page 3 of the judgment which never laid the 
comment at the door of the Court which had never sat on the case." 
 
[69] As to the question whether counsel uttered those words, fortunately, we have the 
transcript for the proceedings at our disposal. And the typescript reads: 

 

Court: … Are you prepared to submit on Friday? 

Mr Boulle: … Regrettably I wish to note for the records it has been treated 

with utmost levity. The Rules specifies that it shall be ex parte and should 

not be served on the CAA. The Rule goes on to say that "Upon an 
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application being registered under rule 5, the respondent and each of the 

respondents may take notice of it any time, " but no service. The case is 

already being completely derailed and I wish in the most serious manner 

place my objections on record. 

 

[70] As to the question whether the process was derailed, we have to say that it was 
put back on the rails by the Judge. The statement "to say that the Court is acting 
frivolously and being derailed reflects on the good faith of the Petitioner as if he had 
things to hide" by the look of it must have been as a response to the confrontational 
attitude taken by Mr Boullé before the Court. That is evident in the transcript of 
proceedings. However, the determination of the "core and critical issue" of good faith 
was not made on that premise, as rightly pointed out by Ms Madeline. It related to the 
question of service of the petition prior to the grant of leave. The Judge had applied 
the authority of Omaghomi Believe to do so. The Judge felt, on examination of the 
petition that it fell, as he stated, in the intermediate category of cases between the 
two extremes: rejection summarily or acceptance summarily. He chose to do justice 
to the applicant and set it for an inter partes hearing so that he could take a considered 
decision. The Judge could very well have rejected the application straightaway. In 
fact, there were reasons for such a decision we need not go into. 
 
[71] The respondent has with clear references to texts in the transcript contradicted 
the content of this ground. The record gives the lie to counsel that "counsel did not 
utter such statement". As to whether it is a distortion of facts, it is certainly not the 
Judge. The record bears testimony to that. 
 
[72] Readiness to co-operate with the constitutional bodies, placing all the cards on 
the table, using the correct material word and not "decision" for "view", allowing the 
respondent to put in a response to its petition, making public the complete allegations 
against the appellant, meeting those complaints frontally would have been, inter alia, 
indicative of good faith. But the appellant wanted none of those things. The question 
in the minds of an objective bystander, as it was before the Judge is: "Why?"  
 
Ground 7 is devoid of merit. 
 
GROUND 8 
 
[73] The wording of Ground 8 is: "The finding of the Learned Trial Judge that the 
dutiful and valid objection of counsel to a breach of the Court Rules was a "Rhetoric 
", bears heavily on the process of adjudication and against the entire judgment." 
 
On this matter, if counsel gave the impression that counsel was dealing in rhetoric, 
we cannot make any comment on that. It must have stemmed from attitude combined 
with tone which sometimes even the transcript of proceedings cannot fully convey but 
is discernible. Different counsel have different styles of practising law. Some have a 
clinical style and some a rhetorical style. The pleading in this case itself is eloquent 
of which counsel is enamoured with which style. However, our reading of the 
typescript on the proceedings below shows — to put it mildly – that rational 
intelligence was sacrificed to emotional intelligence. And that is not what legal science 
is all about. Law as a science is based on logic and common sense. The submission 
of counsel is full of judgmental hyperboles such as "treated with utmost frivolity", 
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"completely derailed", "must be recorded as a violation", "disturbingly wrong", "act of 
insolence", "crush the honour", "nothing but fury", "lash out", "filter of cranks". We 
shall stop there. 
 
[74] Counsel had taken umbrage at the fact that the petition had been served on the 
respondent when he should have granted it ex parte without service. As the petitioner 
had 
a duty of free and frank disclosure and good faith, he should have welcomed the 
service not be opposed to it. In English practice, there was a time when an application 
of judicial review could be granted without the other party or parties involved in the 
case being served. But this anomalous practice verging on a breach of natural justice 
was removed in 2000: see Civil Procedure (Amendment No 4) Rules 2000. 
Furthermore, it is paradoxical that counsel would rest his claim on the fact that a 
"decision" was taken because he had not been heard, yet he would want a decision 
to be taken against others without hearing them. In the case of R v Ex parte Fonseka, 
this is exactly what we say. Ex parte listing is one thing, ex parte hearing quite another 
and should only be exceptionally given in limited number of circumstances. 

 

GROUND 9 
 
[75] Ground 9 is worded this way:  

 

The finding of the learned trial judge that the Supreme Court has no 

jurisdiction to review the decision of the Tribunal is erroneous and arrived 

at 

a) without due consideration for relevant authorities and constitutional 

rules of interpretation, and; 

b) without hearing the parties, thus in violation of the petitioner right to 

a fair hearing and to be heard on a legal point raised proprio motu by 

the court. 

 

[76] The respondent's answer to Ground 9 is as follows. The Judge never held that 
the Supreme Court does not have jurisdiction to review the decision of the Tribunal. 
In fact, the Judge held that the appellant did have the "right to challenge the decision 
of the Tribunal later at the appropriate stage" but that at the stage of the appellant's 
application a challenge against the respondent was premature and misconceived in 
that it was "challenging an initiation process of a matter yet to be heard as opposed 
to a completed procedure of a final decision arrived at". 
 
[77] That pronouncement is based on arts 125(c) and 125(7) of the Constitution read 
with arts 134 and 139 of the Constitution and the case of Doris Louis v CAA 
CS147/2007. As to the question whether the Supreme Court could or could not review 
the decision of the respondent, the record shows that the matter was not raised 
proprio motu. It was an issue canvassed by respondent in the respondent's 
submissions on objections to leave. 
 
[78] Paragraph 45 of the judgment is not to be interpreted so as to exclude all forms 
of judicial scrutiny of the respondent, nor was this the intention of the Judge. The 
respondent being a constitutional body performing unique constitutional functions is  
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answerable to the Constitution by way of petition to the Constitutional Court but it is 
not an adjudicating authority for the purpose of art 125(1) (c) of the Constitution. We 
find no merit in Ground 9. 
 
[79] As to the question whether the application is premature, there is the ripeness 
doctrine according to which a case become justiciable only if the harm asserted has 
matured sufficiently to warrant judicial intervention as decided in the case of Warth v 
Selding. Therefore on this point alone the application lacks justiciability. 

 
[80] All the grounds raised having failed, we dismiss the appeal with costs. All we 
need to state at this stage is that this appeal on the grounds raised must fail. We may 
wish to refer at this juncture, with regard to the nature and the scope of an action for 
judicial review. In the case of Chief Constable of North Wales Police v Evans [19821 
1 WLR 1155 at 1160, Lord Hailsham reminded us of the following: 

 

It is important to remember in every case that the purpose of the [remedy 

of judicial review] is to ensure that the individual is given a fair treatment 

by the authority to which he has been subjected and it is no part of that 

purpose to substitute the opinion of the judiciary or of individual judges 

for that of the authority constituted by law to decide the matters in question. 
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ANNEX 

 

 

Dear Judge Karunakaran, 

 

REFERRAL UNDER SECTION 134 OF THE CONSTITUTION OF THE REPUBLIC 

OF SEYCHELLES 

 

Following our recent communication with you we now state the substance of the complaints 

made against you to this Authority. 

 

It is alleged that your professional conduct falls short of the requirements under the 

Constitution and the principles contained in the Seychelles Code of Judicial Conduct, in 

particular: 

(i) that your actions both inside and outside the courtroom lacked the integrity and propriety 

expected of a Supreme Court Judge;  

(ii) that your attitude towards colleagues impeded the functioning and reputation of the 

judiciary; and 

(iii) that your competence and diligence in performance of court duties fell short of judicial 

standards. 

 

The specific allegations contained in these complaints received are detailed hereunder. 

 

1. That you have acted without integrity or propriety which conduct threatens the 

reputation of the Judiciary and undermines the results of the cases decided in your 

courtroom. In the past years you have behaved in a manner unbecoming of your office, 

which behaviour includes: 

 

1.1. Publicly disclosing confidential information relating to the internal functioning of 

the Judiciary; 

1.2. Openly disrespecting members of the Judiciary and the Bar in your court room 

and judgments; 

1.3. Refusing to leave the Chief Justice's chambers and continuing to sign judgments 

as the Acting Chief Justice after the appointment of the Chief Justice; 

1.4. Attempting to turn the Registrar, other Judges and members of the Bar against the 

Chief Justice in order to gain support for yourself; 

1.5. Intimidating litigants or counsel who bring complaints about your management of 

the cases; 

1.6 Making amendments to the content of transcripts of Court proceedings; and 

1.7. Altering the content of a Court Order after delivering the Order in Open Court and 

replacing the proper and original Court Order on file, by the altered Court Order. 

 

2. That you have repeatedly advocated judicial intervention in order to achieve a subjective 

notion of "justice" above a technical application of the law thus threatening the 

legitimacy of your decisions. 

 

3. That your pervasive sexism openly expressed in judicial decisions gives rise to a 

perception that you would be biased in performing your judicial functions. 
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4. That your willingness to act as Mediator and Judge in the same matters infringed on 

your impartiality in deciding cases and violated the Mediation rules. 

 

5. That you have refused to work with the Chief Justice and have withdrawn from any 

engagement as part of the Judiciary team. Such conduct includes: 

 

5.1. Your refusal to attend the swearing in ceremonies of judicial officers including the 

swearing in of Chief Justice Twomey, Master Ellen Carolus, Magistrate George 

Robert, Magistrate Jessica Kerr, Judge Melchior Vidot and Judge Seegobin 

Nunkoo; 

5.2. Openly informing the Chief Justice that you do not believe that she is qualified to 

be the Chief Justice and subverting her policies and directives; 

5.3. Threatening and aggressive actions towards colleagues, including: issuing a court 

order against the Chief Justice. 

 

6. You have shown disregard for Judiciary administrative rules by: 

 

6.1. Permitting your son to drive your car despite the Judiciary policies prohibiting 

same; 

6.2. Ignoring practice directives or publicly subverting them; 

6.3. Not being present at or attending to work-related matters when you were the duty 

judge; 

6.4. Permitting court room staff to wear non-uniform attire in the Court room; 

6.5. Going on leave without informing the Chief Justice; 

6.6. Not giving reasons for failure to attend the monthly Judges meeting; and 

6.7. Failing to attend continued learning sessions. 

 

7. You have refused to follow adopted practices to ensure that cases are efficiently and 

effectively disposed of and refused to take responsibility for the delays experienced in 

your court room. 

 

8. You have openly expressed negative views of administrative procedures from the 

Bench. 

 

9. You have had an unacceptable backlog of unresolved historic cases and have been 

unwilling to engage with processes for resolving these. 

 

10. You have neglected to take carriage of your cases which has resulted in delays and 

showed an unwillingness to diligently perform your duties as a Judge: 

 

10.1. You failed to adequately prepare for the court appearances resulting in 

embarrassing encounters in court; 

10.2. You failed to supervise preparation of the files resulting in missing proceedings in 

the files, erroneous filing of cases, and delays for unnecessary administrative 

purposes; 

10.3. You have delayed the delivery of judgments citing the lack of proceedings in the 

files without having taken steps to ensure that your files are in order; 

10.4. You have shirked your duty to decide on difficult or awkward matters. 

 

11. In the past years you have neglected your duties with regard to delivering judgments by: 
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11.1. Failing to fix a date for judgment at the end of a hearing; 

11.2. Failing to deliver judgment on a fixed date; 

11.3. Taking longer than 60 days to deliver a judgment in violation of the agreed Code 

for Judicial Conduct. 

 

12. You have used the courtroom to publicly undermine the case management processes by: 

 

12.1. making a display of citing that you are unable to take cases because the Chief 

Justice has restricted your causelist; 

12.2. describing how busy you are and your inability to cope with your case load. 

 

13; Despite repeated attempts to address these concerns within the Judiciary, you have 

remained unwilling to engage in collegial discussions and have favoured making a 

spectacle in the public eye bringing down the Judiciary’s reputation. 

 

The Tribunal appointed in terms of Article 134 2(a) Of the Constitution consists of Egonda 

Ntende J. as its President and two other members; namely Burhan J. and Govinden J. 

 

You are invited to answer to these specific allegations and lodge a response with the Secretary 

of the Tribunal (Ms.Jacqueline Simeon) within twenty-one days hereof. 

 

The Tribunal will sit thereafter to begin its Inquiry but in any case not later than the 7 th of 

November 2016. 

 

 

 

Signed on this 11 day of October 2016 

 

 

_____________________ 

Marie-Ange Houareau 

Chairperson 

Constitutional Appointments Authority 

 

 
Member 

Constitutional Appointments Authority 

 

 

_____________________ 

Marie-Nella Azemia 

Member 

Constitutional Appointments Authority 
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MINISTRY OF LAND USE AND HOUSING v STRAVENS 
 
F Macgregor (PCA), S Domah, M Twomey JJA 
21 April 2017 MC 7/2017; SCA 24/2014 
 
Property – droit de superficie – administrative law – judicial review – locus standi – 
audi alterem partem – legitimate expectation  
 
In 1970, the respondent bought the house, but not the land on which the house is 
located. A judgment in 1976 held that the respondent acquired a droit de superficie 
over the property which would end (i) when the respondent rebuilt the house or (ii) if 
she inherited the land. In 2011, the respondent sought approval from the appellant to 
repair the house. The current owner of the land objected to the proposed repair. The 
appellant had issued an approval before discovering that the house in fact needed 
structural repair or demolition; consequently it revoked the approval. The respondent 
sought administrative review of the appellant’s decision.  
 
JUDGMENT Appeal allowed. 

 
HELD 

1 Sections 4 and 5 of the Courts Act provide that the Supreme Court of Seychelles 
shall have the same inherent powers as the High Court of England to review 
decisions of administrative bodies. It is to the rules and jurisprudence governing 
administrative review that the court must turn, not to the rules for civil procedure 
governing civil suits.  

2 The distinction between “rebuild” and “repair” in arts 605-607 of the Civil Code 
indicates that the structural repairs are not maintenance repairs which, if regularly 
done, prevent a building from becoming dilapidated and uninhabitable. 

3 Unless expressly stated or inferred otherwise from the intention of the parties, a 
droit de superficie may be perpetual. 
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M TWOMEY JA 
 

[1] The issues surrounding this case emanate from a historic decision of Sauzier J in 
Albest v Stravens (No 1) (1976) SLR 158. The facts are as follows: Mrs Albest owned 
Parcel V49 at Saint Louis, Mahé. In 1970, she sold a house but not the land on which 
it stood to her god-daughter, Mrs Stravens, for the sum of R400. She intended after 
the sale to live with Mrs Stravens in the house but did not get on with her children. 
Soon after, she left the house on V49 and went to live with her nephew. 
 
[2] In 1976 Mrs Albest averred in a plaint that she needed the land to construct her 
own house and that Mrs Stravens was bound in law to remove the house she occupied 
from her land. 

 

[3] Sauzier J, in dismissing the plaint, stated that Mrs Stravens had acquired a droit de 
superficie over Parcel V 49 which right would only come to an end in the following two 
instances: when Mrs Stravens wanted to rebuild the house or found herself obliged to 
do so; or by confusion at the death of Mrs Albest if she inherited the land. 
 
[4] Thirty-seven years later, on 21 February 2013, the respondent in this suit (Mrs 
Stravens) filed an application for administrative review of a decision by the appellant 
who had initially granted approval for repairs to the house on Parcel V4140 (a 
subdivision of Parcel V49) and subsequently revoked it. She prayed for orders 
certiorari quashing the decision of the appellant and of mandamus compelling the 
appellant to re-issue the grant of approval for the constructions and repairs to her 
house. 
 
[5] In an affidavit supporting her application, the respondent averred that on every 
occasion she had sought to repair the house, the new owner of the land, namely Mr 
Colin Albest, had put her on notice that if she did do so, he would take legal action to 
stop her. She had then obtained a loan from the Housing Finance Company to effect  
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the repairs, and permission from Planning Authority to proceed with repairs, namely 
the reroofing of the house and other minor repairs, which permission was granted. She 
attached correspondence with the Planning Authority. 
 
[6] She further deponed that as the owner of a droit de superficie she also had the 
right to undertake repairs on her house if those did not amount to rebuilding the house. 
 
[7] She also deponed that the Planning Authority's decision to revoke the permission 
granted, was an abuse of its power, unreasonable and so outrageous that no sensible 
person would have taken it and that that the revocation was a breach of the rules of 
natural justice in that she was not told the reasons for the revocation of the approval 
nor was she allowed to state her case. 
 
[8] In a letter dated 31 August 2011 to the Planning Authority, she states: 

 

The roof is leaking and needs to be changed completely. There may be one 

or two timber support (sic) of the top structure that may require changing 

because of termites attack in the past (sic). The window frames and louvres 

need changing. I have moved out for fear of the roof collapsing on me. 

 

[9] Mr Colin Albest made representations both to the respondent and the Planning 
Authority explaining his rights as owner of the land. 
 
[10] Following his representations, a visit to the premises was effected by the Planning 
Authority’s officers who reported that the house needed to be demolished on safety 
grounds. 

 

[11] The CEO of the Planning Authority swore an affidavit averring therein that the 
Planning Authority had granted permission for minor repairs not necessitating planning 
permission on the bona fides of the respondent but on discovering that the house 
needed structural repairs or demolition and that the respondent did not have the 
approval of the landowner to effect the same, the Planning Authority had revoked the 
initial permission granted. He further deponed that the repairs sought (minor) could 
have been accomplished without resorting to the Planning Authority. Rather, the 
respondent wished to agitate settled legal rights between herself and the landowner 
under the protection of the Planning Authority to effect what amounted to structural 
repairs and a reroofing. He relied on the maxim quando aliquid prohibetur ex directo, 
prohibetur et per obliquum — (when anything is prohibited directly, it is prohibited 
indirectly). 
 
[12] He also deponed that the Planning Authority had fully explained the reasons for 
its decision to revoke the approval of the repairs to the respondent. 

 

[13] Mr Albest made an attempt to intervene in the judicial review matter before the 
Supreme Court but the trial judge found that as he was not a party to the suit and that 
since this was purely an administrative review of a decision by an authority, he fell foul 
r 6 of the Supreme Court (Supervisory Jurisdiction over Subordinate Courts, Tribunals 
and Adjudicating Authorities) Rules 1995 (the "Rules"). 
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[14] In a decision delivered on 3 July 2014, Renaud J issued writs certiorari and 
mandamus against the appellant. He based his decision on the fact that a droit de 
superficie empowered the owner to repair a house. He relied on the dictionary 
meaning of repair as distinguished from rebuild finding that the respondent only 
intended to repair her roof and carry out other repairs which she was entitled to do so 
without let or hindrance from the landowner. In the circumstances he found that the 
decision of the Planning Authority revoking the grant of permission was wrong in law. 
 
[15] From this decision, the appellant has appealed on nine grounds procedural and 
substantive which may be summarised as follows: 

 
1. The judge erred in refusing leave to Mr Albest to intervene in the judicial 

review process. 
2. The judge erred in finding that the work to be undertaken by the 

respondent was one of repair and not rebuild. 
3. The judge failed in his interpretation of the law relating to the droit de 

superficie. 
4. The judged failed to appreciate that the decision taken by the appellant 

to revoke the approval for repairs was based on considered reasons and 
did not breach the doctrine of legitimate expectation. 

 
The Standing of Third Party Interveners 
 
[16] Insofar as Ground 1 is concerned, we are of the view that the trial judge did indeed 
misdirect himself as to the established law in administrative review in regard to the 
locus standi of interveners. 
 
[17] The judge reasoned that as the Rules were silent on the subject of interveners, 
he could resort to the Seychelles Code of Civil Procedure. Since s 117 of the Code 
only allowed parties to intervene in suits and a suit was one commenced by a plaint 
while the administrative review was begun by petition, the intervener had no locus 
standi. 
 
[18] We are unable to follow this argument. The administrative review process is 
provided for both by statute and by art 125(1)(c) of the Constitution. There is in 
Seychelles no general administrative appeal tribunal to review executive decisions, 
instead legislation on an ad hoc basis makes provision for appeals from decisions of 
specific administrative bodies to the court. 
 
[19] Where there is no specific legislation providing for such review or the procedural 
rules for administrative review are silent, sections 4 and 5 of the Courts Act apply as 
the fall-back position. They provide that the Supreme Court of Seychelles shall have 
the same inherent powers as the High Court of England to review decisions of 
administrative bodies. It is to the rules and jurisprudence governing administrative 
review that we must turn, not to the rules for civil procedure governing civil suits. 
 
[20] In England, the modern procedure of application for judicial review is contained in 
Order 53 of the Rules of English Supreme Court Act 1981 (preceded by the Supreme 
Court Act of 1977) as amended. These rules are not applicable to Seychelles as we 
gained our independence in 1976. Up to 1983, two procedural routes for judicial review 
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were available in England, one by way of civil proceedings under Order 15 in the High 
Court, the other by way of judicial review under Order 53 in the Divisional Court. In 
O'Reilly v Mackman [1983] 2 AC 237, Lord Diplock concluded that an application for 
judicial review was the most appropriate way to obtain a remedy when challenging a 
decision of a statutory authority. 
 
[21] Under the Order 15 route similar to s 117 of the Seychelles Code of Civil 
Procedure, the intervener had to show an interest in the suit. Suit in this context cannot 
be limited to plaints or civil claims against private parties as administrative reviews 
necessary concern a claim against a public authority. Case law in England established 
that the application for the obtention of a declaration of public rights in civil proceedings 
is only limited by the need to show sufficient locus standi. In Gouriet v Union of Post 
Office Workers [1978] AC 435 the court found that a plaintiff does not have to show 
an actual or threatened infringement of his private rights but he does have to show 
that the actual or threatened infringement of public rights would cause him special 
damage. Locus standi rules were eventually widened in R v Inland Revenue 
Commissioners Ex Parte National Federation of Self-Employed and Small Businesses 
[1982] AC 617 in which Lord Diplock stated that there would be a grave lacuna in 
public law if outdated technical rules of locus standi prevented a person bringing 
executive illegality to the attention of the courts. "Sufficient interest" became the new 
threshold question for permitting standing. 
 
[22] In developing the laws regarding judicial review in Seychelles, we have been 
minded to adopt a very generous approach to locus standi. In Michel v Dhanjee (2012) 
SLR 258 we quoted Lord Diplock in R v Inland Revenue Commissioners to extend 
locus standi in such reviews to genuinely concerned citizens finding that it must be 
possible for genuinely concerned citizens of breaches of democratic rights to bring 
actions and that a balancing exercise must be performed by the court in each 
individual case to ensure that citizens participate fully in the law whilst guarding against 
burdensome meddling busy bodies. Even the busy body argument however fades into 
insignificance if one were to consider that such argument is only a distraction and only 
"camouflages judicial distaste of the merits rather than describing the sufficiency of 
interest of the applicant" (see B Hough "A Re-Examination of the Case for a Locus 
Standi Rule in Public Law" (1997) 28 Cambrian Law Review 83-104). Hough 
concludes that a restrictive approach to locus standi is a breach of the right to be heard 
and contrary to natural justice. 

 

[23] It is for these reasons that we have adopted a modern approach and embrace an 
as wide as possible method to standing for petitioners. It would be anathema to these 
same principles to discriminate against direct and indirect participants in the 
administrative review process when these participants have a clear interest in the case 
either as petitioners or third parties. The case of Ridge v Baldwin [1964] AC 40 was 
the benchmark of the audi alterem partem principle not only for petitioners in judicial 
review cases but by logical extension also for interested parties especially when the 
latter had a direct interest in the case. Hence, we find that in the normal course of 
events, the respondent should have joined Mr Albest as a party. A decision by the 
court or the Planning Authority was bound to directly affect his interests in land he 
owned. 
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[24] The judge may have been on stronger ground when he stated that the proposed 
intervener had in any case agreed to and adopted the position of the appellant. Courts 
certainly have a discretion as to whether or not to allow third parties to intervene and 
it is trite that an intervention is of no use if it repeats points made by someone else 
(see Lord Hoffman's judgment in Re E [2008] UKHL 66). However, the third party in 
the present case was not given the opportunity to expone on the reasons for his 
intervention which may have been above and beyond those of the appellant's. We are 
of the view in any case apart from the fact that the administrative review in this matter 
raised issues of public significance, it went directly to the interests of the respondent 
and Mr Albest, the landowner. This ground of appeal therefore succeeds. 
 
Repair or rebuild 
 
[25] The judge, relying on the dictionary meaning of the words "repair" and "rebuild", 
found that the respondent did not have the right to demolish and destroy the house so 
as to rebuild it but rather planned to repair the roof and effect some other repairs. From 
the affidavits, reports and correspondence available we come to a different conclusion. 
 
[26] The photographs provided to the court speak for themselves. Moreover the 
respondent herself avers that she moved out of the house for fear that it might collapse 
on her (supra para 8). It therefore cannot be said that the house simply needed repairs. 
The Planning Authority officials who visited the house stated that it needed demolition. 
 
[27] The judge ignored this evidence and the authorities referred to him by counsel for 
the appellant namely: Brew Brothers v Snax (Ross) Ltd [1970] 1 QB 612, CA, Elite 
Investments Ltd v Tl Bainbridge Silencers Ltd [1986] 2 EGLR 43, Lister v Lane [1893] 
2 QB 212, CA, 
Lurcott v Wakely & Wheeler [1911] 1 KB 905, CA and an Indian case, Muhammad 
Mohideen Rowther v N.N H. Mohammad Mohideen Rowther AIR 1960 Mad 24 which 
provides much guidance in regards to the distinction between the words "repair" and 
"rebuild". Muhamad is persuasive in that it summarises English authorities on the 
subject. Ramaswami J states therein: 
 

To repair means to make good defects, including renewal where that is 

necessary, i.e. patching, where patching is reasonably practical and, where 

it is not, you must put in a new piece. But repair does not connote a total 

reconstruction (Inglis v Buttery 1878 3 A.C 552; Creg v Planque (1936) 1. 

K.B. 669; R v Epsom (1863) 8 LT 383). 

 

[28] Guidance on the distinction between repairing and rebuilding is also provided in 
the Civil Code in relation to the duties of a usufructuary. Articles 605- 607 provide in 
relevant part: 

 

Article 605 

 

1. The usufructuary shall only be bound to keep the property in good 

repair. Any structural repairs shall be left to the owner, unless they 

were caused by the failure to keep the property in good repair since 

the beginning of the usufruct; in that case the usufructuary shall also 

be liable for their cost. 
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2. If the owner fails to carry out the structural repairs for which he is 

liable and which are essential to maintain the property in the 

condition in which it was at the beginning of the usufruct, the 

usufructuary may carry them out on the owner's account and recover 

the cost... 

 

Article 606 

 

Structural repairs are the repairs of the main walls and vaults, of entire 

floors, the renovation of beams and the restoration of the entire roof... 

All other repairs are maintenance repairs. 

 

Article 607 

 

Neither the owner nor the usufructuary shall be bound to rebuild what has 

perished by decay or what been destroyed by inevitable accident. 

 
[29] The distinction between rebuilding and repairing in the provisions above indicates 
that structural repairs are not maintenance repairs which if regularly done prevent a 
building from becoming dilapidated and uninhabitable. In the circumstances with 
regard to the term of the droit de superficie as conditioned by Sauzier J that "it will 
come to an end when the defendant will want to rebuild the house or will find herself 
obliged to rebuild it". The Court was under an obligation to appreciate the works to the 
house intended by the respondent and to consider whether these repairs would 
amount to rebuilding the house. From the evidence, by no stretch of the imagination 
can the magnitude of the repairs required be reduced to simple repair and a patching 
of the roof. It is clear that what was envisaged was the reconstruction and reroofing of 
the house on its old foundations and original walls. These essentially amount to a 
rebuilding the house which terminate the respondent's droit de superficie. This ground 
of appeal also succeeds. 
 
[30] However there is a contradiction in the law relating to the rupture or cessation of 
a droit de superficie which we address below. 

 

The law relating to the droit de superficie 
 
[31] The judge in enunciating the law relating to the droit de superficie highlights the 
law relating to the inability of a landowner who grants the droit to revoke it and states 
that the right only comes to an end when the building is destroyed or needs to be 
rebuilt. In restricting the meaning of the word rebuild to destruction of the building, the 
judge more or less created a perpetual droit de superficie contrary to the finding of 
Sauzier J in the same case (see Albest v Stravens (No 2) (1976) SLR 254). 
 
[32] In Seychelles, there is jurisprudence constante that the droit de superficie comes 
to an end when a building is no longer habitable. However, in considering the 
circumstances of this case we have been forced to crack a nut that no court in this 
land has yet wished to crack and that, simply put, is whether there are circumstances  
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in which a droit de superficie is perpetual. This was alluded to by Lalouette JA in 
Tailapathy v Berlouis (1978-1982) SCAR 335 and admirably explained in Edith Wong's 
essay "Droit de Superficie: Coelho versus Tailapathy"  
http://www.sey_lii.org/content/edith-wong-droit-de-superficie-coelho-versustail 
apathy. 
 
[33] In Tailapathy, Mrs Tailapathy had carried out extensive repairs and renovations 
to the house on the land of Mrs Berlouis which her parents had leased and from whom 
she had acquired tenancy rights. The Court of Appeal found that at the end of the 
lease Mrs Tailapathy had acquired a droit de superficie over the land where the house 
was sited and that she could carry out the extensive repairs. 
 
[34] The Court of Appeal, citing Aubry and Rau, Droit Civil Francais (4th Ed, Vol 2) at 
438-439 found that in certain circumstances a droit de superficie can be integral and 
confer the same rights to the superficiary owner as the landowner even in terms of 
constructing and rebuilding. Laloulette JA unfortunately did not expand on these 
circumstances. In the end no perpetual droit de superficie was accorded to the lessee, 
instead, she was allowed a right of retention until the landowner paid her either for the 
materials and labour used in the construction of the house or the amount by which the 
value of her property had been enhanced by the construction of the house. 
 
[35] In the case of Coelho v Collie (1975) SLR 78, Sauzier J found that where there 
was no transfer evidenced by a notarial act but only a simple act granting a right to 
build on the land, the droit de superficie created would subsist temporarily at least until 
the building needed rebuilding. That type of droit de superficie is certainly 
distinguishable from the one in Tailapathy where a building but not the land is sold or 
leased. 
 
[36] There is in any case two schools of thought in France regarding the droit de 
superficie; one which considers the right to be temporary and personal and one which 
considers it to be perpetual and real. The majority view both in terms of la doctrine and 
la jurisprudence is for the latter. In contrast the jurisprudence constante in Seychelles 
has erred on the side of caution finding in most cases that the droit de superficie is 
temporary and personal. We are prepared to state that unless expressly stated or 
inferred otherwise from the intention of the parties, a droit de superficie may well be 
perpetual. We are fortified in our view by the dicta of Sauzier J in Albest v Stravens 
(No. 2) (1976) SLR 254 in which he continued the citation from Aubry and Rau not 
completed by Lalouette JA in Tailapathy, namely the following excerpt: 

 

Le droit de superficie est un droit de propriété portant sur les constructions, 

arbres, plantes, adhérant à la surface d 'un fonds (édifices et superficies) 

dont le dessous (tréfonds) appartient à un autre propriétaire. 

 

Le droit de superficie est intégral ou partiel, suivant qu 'il s 'applique à tous 

les objects qui se trouvent à la surface du sol, ou qu 'il est restreint à 

quelques-uns d 'entre eux, par exemple, soit aux constructions, soit aux 

plantes et aux arbres, ou même seulement à certaines arbres. 

  



MLUH v Stravens 

299 

Le droit de superficie constitue une veritable propriété corporelle, 

immobilièere. Il en resulte qu 'à l 'instar du droit de propriété, à la 

difference des servitudes, il ne se perd par le non usage. 

 

Le droit de superficie est de sa nature perpétuel, comme tout autre droit de 

proprieté; ce qui n 'empêche pas qu'il ne puisse pas être concédé d 'une 

manière révocable, ou pour un temps seulement. 

 

Il peut s 'établir par conventions ou disposition, et le cas écheant, quoique 

plus rarement, par prescription.... (Aubry and Rau Droit Civil Francais (4th 

Ed, Vol 2) 223, at pp 438-439). 

 

[37] Equally, in Dalloz we also find that a droit de superficie is considered a personal 
right to the grantee but a real and possibly a perpetual right: 

 

Laissant au tréfoncier la propriété du tréfonds situé au dessous du volume 

de l 'espace qui le surplombe…. 

… 

Extinction du droit de superficie 

Etant un droit de propriété, le droit de superficie est, par sa nature, un droit 

perpétuel. Cependant, ce principe souffre des exceptions et tempéraments. 

 

Exceptions 

Elles resultent du mode de constitution de la superficie. En effet lorsque 

celle-ci a été établie par bail ou concession, le droit est nécessairement 

temporair et s'éteint à l 'expiration du bail ou de la concession... 

 

Tempéraments 

La perpétuité du droit de superfice ne peut donc se concevoir que lorsqu 'il 

a été établie par vente.... (Dalloz, Encyclopédie, Droit Civil Superficie 

(1976) paras 13- 39. 

 

[38] In Albest v Stravens (No 1) (1976) SLR 158, Sauzier J certainly considered these 
two possible types of droits de superficie and concluded that whether the right was 
perpetual or for a term could not be decided ex facie. In Albest v Stravens (No 2) 
(1976) SLR 254, after examining the evidence he concluded that he could not say that 
the right was perpetual. He continued: 

 

I am of the opinion that it is temporary in the sense that it will come to an 

end when the defendant will want to rebuild or will find herself obliged to 

rebuild it. 

 

[39] Sauzier J’s opinion was based on the evidence he had appreciated and this 
decision was not appealed. The rights between the parties were therefore settled. 
 
[40] In the circumstances we find that the appellant did not err in concluding that the 
droit de superficie of the respondent was term limited and would come to an end when 
she had to rebuild. We have already established that the repairs intended amounted 
to rebuilding. This ground of appeal therefore succeeds. 
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The principle of legitimate expectation and the bona fides of the respondent 
 
[41] As we have found that this appeal succeeds on the previous grounds, the 
consideration of the ground of appeal on legitimate expectation is purely academic. 
 
[42] We have in the case of Bouchereau v Superintendent of Prison (2015) SLR 99 
expounded on the principle. In brief, we found the words of Lord Frasier in O'Reilly v 
Mackman apt in explaining the concept: 

 

Legitimate or reasonable expectation may arise either from an express 

promise given on behalf of a public authority or the existence of a regular 

practice which the claimant can reasonably expect to continue. 

 

[43] Given the fact that the respondent misrepresented both the fact that she had 
permission to carry out the repairs and that the repairs would be minor, she could not 
have sustained any expectation, legitimate or otherwise. 
 
[44] Once the settled rights between the parties had been established, the nature of 
the works involved confirmed and the law on droit de superficie ascertained, the 
appellant cannot be faulted on the decision it took. 
 
[45] In all the circumstances of the case we do not find that the appellant either abused 
its power or acted unreasonably or in breach of the rules of natural justice in coming 
to its decision to revoke permission for the works on the house over which the 
respondent had a droit de superficie. That right has now come to an end. This appeal 
succeeds. We make no order as to costs. 
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WOODCOCK v R 
 
A Fernando, M Twomey, J Msoffe JJA 
21 April 2017 CR 90/2008; SCA 04/2014  
 
Criminal law – evidence – drug trafficking – conspiracy – dock identification  
 
The appellant was convicted of conspiracy to commit the offence of drug trafficking. 
The appellant allegedly conspired with another Seychellois to engage a Pakistani 
national to traffick drugs from Pakistan and Seychelles. The appellant was identified a 
few years after the crime had been committed and by way of dock identification. The 
validity of such identification was challenged. 
  
JUDGMENT Appeal allowed. 

 
HELD 

1 Although dock identification remains legally admissible, it should be relied upon 
with extreme caution, especially in cases where there has been no identification 
parade and a long time has elapsed between the incident and the dock 
identification.  

2 The essence of conspiracy under the Misuse of Drugs is the agreement. When 
two or more persons agree to carry their criminal scheme into effect, the plot is the 
criminal act. Nothing needs to be done in pursuit of the agreement.  

3 (Per J Msoffe JA) The actus reus is the agreement for the execution of the unlawful 
conduct. It is therefore not enough that two or more persons pursue the same 
unlawful object at the same time or at the same place. 
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Criminal Procedure Code, s 61(A) 
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Counsel A Juliette for appellant 
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A FERNANDO JA 
 

[1] The appellant appeals against his conviction for conspiracy to commit the offence 
of trafficking by paying Mohammed Taufique 11,000 Euros to obtain heroin, stored in 
27 bullets. 
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[2] The charge on which the appellant was convicted, namely count 3 of the indictment, 
reads as follows: 
 

Statement of Offence 
 
Conspiracy to commit the offence of trafficking in a controlled drug 
contrary to section 28(a) and punishable under s 28 of the Misuse of 
Drugs Act. 
 
Particulars of Offence 
 
Brigitte Mancienne and Marc Woodcock, on 5 February 2008, at the 
Sunrise Hotel, Mont Fleuri agreed with Mohammed Taufique to pursue 
a course of conduct which, if pursued, involved the commission of the 
offence of trafficking in a controlled drug, by way of paying Mohammed 
Taufique 11,000 Euros to obtain heroin, stored in 27 bullets, from him. 
[Emphasis added] 
 

[3] The appellant was charged along with Brigitte Mancienne. The indictment had 4 
counts. Counts 1 and 2 of the indictment were only against Brigitte Mancienne. 
Brigitte Mancienne had died during the trial and thereafter the case had proceeded 
against the appellant in respect of counts 3 and 4. The statement of offence in the 
said two counts were also for conspiracy to commit the offence of trafficking in heroin 
and the particulars of offence in count 1 were identical to that of count 3 save that the 
offence in count 1 was alleged to have been committed in November 2007 and the 
number of bullets containing heroin was 22 and the price paid was 9000 Euros: Count 
2 did not specify the number of heroin bullets to be obtained and the price to be paid. 
Count 4 was against both Brigitte Mancienne and the appellant and here again the 
statement of offence was for conspiracy to commit the offence of trafficking in heroin 
and the particulars of offence in count 4 were identical to that of count 3 save that the 
offence in count 4 was alleged to have been committed on 18 March 2008. The salient 
feature in all 4 counts was that the agreement was always with Mohammed Taufique. 
The trial judge had acquitted the appellant on count 4 on the basis that that the 
evidence in respect of count 4 does not conform to the charge. 
 

[4] The Misuse of Drugs Act 1995 which is applicable to this case, (now repealed by 
The Misuse of Drugs Act of 2016), defined conspiracy as follows in s 28: 
 

A person who agrees with another person or persons that a course of conduct 

shall be pursued which, if pursued – 

(a) will necessarily amount to or involve the commission of an offence 

under this Act by one or more of the parties to the agreement; 

(b) would necessarily amount to or involve the commission of an offence 

under this Act by one or more of the parties to the agreement but for the 

existence of facts which renders the commission of the offence 

impossible, is guilty of the offence and liable to the punishment provided 

for the offence. [Emphasis added] 

 

  



Woodcock v R 

303 

[5] The appellant had filed the following grounds of appeal against conviction: 
 

1. The Learned Trial Judge erred in convicting the Appellant on Count 3 

as the said conviction is not supported by evidence adduced at the trial. 

The Learned Trial Judge failed to properly consider the evidence of 

identification of the Appellant in the case, in that the evidence of 

identification adduced by the Prosecution do not support the finding of 

guilt against the Appellant. 

2. The Learned Trial Judge's finding against the Appellant is flawed as the 

evidence of the accomplice is not corroborated in any material 

particular. 

3. There was no evidence to prove any agreement to pursue any criminal 

act of drug trafficking between the Appellant, the 1st Accused and 

Mohammed Taufique and hence the Learned Judge erred in convicting 

the Appellant by inferring that he had played an apparent role in the 

agreement between the 1st Accused and Taufique. 

4. The Learned Trial Judge erred in convicting the Appellant of trafficking 

in 27 bullets of heroin when the same was never proved before the Court 

and the contents of the same were never proved. 

5. The conviction is against the weight of the evidence. [Verbatim] 

 

[6] At para 3 of the judgment it is stated that "The prosecution relied mainly on the 
evidence of accomplice Mohamed Taufique a Pakistani national who was made a 
witness for the prosecution under s 61A(2) of the Criminal Procedure Code after he 
was made an offer under section 61A(1) of the said Code". Section 61(A) of the 
Criminal Procedure Code under the heading 'Conditional offers by Attorney-General 
states: 
 

(l) The Attorney-General may, at any time with the view of obtaining the 

evidence of any person believed to have been directly or indirectly 

concerned in or privy to an offence, notify an offer to the person to the 

effect that the person –  

(a) would be tried for any other offence of which the person appears 

to have been guilty; or 

(b) would not be tried in connection with the same matter, 

on condition of the person making a full and true disclosure of the whole 

of the circumstances within the person's knowledge relative to such 

offence and to every other person concerned whether as principal or 

abettor in the commission of the offence. 

(2) Every person accepting an offer notified under this section shall be 

examined as a witness in the case. 

(3) Such person if not on bail may be detained in custody until the 

termination of the trial. 

(4) Where an offer has been notified under this section and the person who 

has accepted the offer has, either by wilfully concealing anything 

material or by giving false evidence, not complied with the condition of 

the offer, the person may be tried for the offence in respect of which the 

offer was so notified or for any other offence of which the person 

appears to have been guilty in connection with the same matter. 
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(5) The statement under caution made by a person who has accepted an offer 

under this section may be given in evidence against the person when the 

person is tried as stated in subsection (4). 

 

[7] Mohamed Taufique alias 'Baba', testifying before the court in October 2009, had 
stated that he was involved in trafficking in drugs with two others in Pakistan. They 
were to get involved in drug trafficking in the Seychelles and Taufique had come to 
Seychelles for that purpose in November 2007. He was to act as a broker. Their 
Seychelles' contact was Brigitte Mancienne. The arrangement was that Taufique 
would act as broker with locals and the drugs were to be sent through other persons 
from Pakistan. 
 
[8] His first visit was in November 2007 where he met Brigitte with Francis whom she 
introduced to him as her boyfriend. On conclusion of their first transaction with Brigitte 
he had gone back to Pakistan. 
 
[9] He had returned on 5 February 2008 and had stayed at Sunrise Hotel. The 3rd 

count on which the appellant was convicted was in relation to what took place during 
this visit. His other counterpart in Pakistan had sent another Pakistani namely Jabeb 
Baig with drugs and according to Taufique on this occasion "there were 27 bullets. 
Each bullet was 12 grams" [verbatim]. On his arrival at Sunrise Hotel, he had 
contacted Brigitte and asked her to come to collect the "27 bullets". He had also asked 
her to bring some Seychelles rupees to buy food before noon, as he did not have any 
Seychelles currency with him. He had also contacted a pirate taxi driver by the name 
of Tento, whom he had met on his earlier trip to the Seychelles, namely in November 
2007, to come and meet him so that he could give him money to buy food for him 
before noon. When Tento came, Brigitte had not yet arrived and therefore they had 
sat in the room and started to talk. Later Brigitte had come into his room with the 
appellant and introduced him as Marc Woodcock, her boyfriend. The latter part of the 
evidence, namely giving the name of the appellant as Marc Woodcock, is hearsay 
and inadmissible. According to Taufique he had then requested Tento to go outside 
as he wanted to deal with Brigitte and that he will call him when that was done. He 
had then discussed with Brigitte regarding the 27 bullets and taken "two of the bullets 
of heroin" and shown it to Brigitte. Brigitte had then given him R 6000 for which he 
had given her in exchange 500 USD. They had agreed at a sum of 11,000 Euros for 
the 27 bullets. She had then pulled out about 3000-4000 USD and placed it on the 
table and said that was an advance payment. He had refused to accept the dollars 
as it was difficult to exchange it in Pakistan and asked that he be paid in Euros. While 
they were discussing Tento had come into the room. He had then given him some 
money to buy food for him at Beau Vallon. Thereafter Brigitte had put the dollars back 
into her purse and gone, promising to return at night to take the drugs. Brigitte had 
come back around 11 pm with the appellant to the hotel. He had then given Brigitte 
the "27 bullets of heroin in a brown plastic". She had then opened the packet and 
checked the drugs while the appellant had given him a plastic bag which contained 
11,000 Euros. Thereafter they had gone away. Taufique had left Seychelles three 
days later. 
 
[10] Taufique had come back to the Seychelles on 18 March 2008 and had another 
transaction with Brigitte and the appellant and left Seychelles again. 
 



Woodcock v R 

305 

[11] He had come back again for a drug transaction to Seychelles on 18 May 2008. 
On this occasion he speaks of having had a telephone conversation only with Brigitte 
but there had been no transaction as he had been arrested by the NDEA on 27 May. 
Thus the last time that Taufique had met the appellant was on his visit to the 
Seychelles on 18 March 2008. The identification of the appellant in court had taken 
place 1.7 years after that meeting. 
 
[12] Under cross-examination, Taufique had admitted that he had been charged for 
importation of drugs to Seychelles on 27 May 2008 and had been on remand since 
then. He had admitted entering into a deal with the prosecution to testify against 
Brigitte and the appellant in this case and signing an agreement in this regard. 
Taufique had admitted that the understanding was that the case against him for 
importation would be dropped and he could go back to Pakistan if he implicates 
Brigitte and the appellant. Taufique has however said that what he had told the police 
and in court about the appellant's involvement is true. In fact counsel for Brigitte 
Mancienne had suggested to Taufique that the police had told him that if he were to 
tell the truth about everything he would be deported to Pakistan and that it was on 
that basis he gave a statement and that is what happened. This has been accepted 
by Taufique. The evidence on record does not indicate that at the time of giving the 
statement Taufique had pointed out to the appellant as Brigitte's associate. We do 
not find the statement of Taufique on record. The entirety of the cross-examination 
had centered on Taufique accepting a pardon to testify against Brigitte and the 
appellant. The cross-examination of Taufique clearly shows that the defence had 
accepted that Taufique was having dealings with persons in Seychelles in dangerous 
drugs. The main challenge to Taufique's evidence is on the basis that he is a self-
confessed drug trafficker who should not be relied upon. 
 
[13] Daniella Adeline testifying before the Court had said that Mohamed Taufique was 
her boyfriend for about 9 months during the period November 2007-2008, that 
Taufique was in the habit of travelling to Pakistan and he visited Seychelles every 
four weeks. During his visits he used to stay at Coral Strand Hotel, Villa De Rose 
Guest House, a bungalow near Beau Vallon Hotel and Sunrise Guest House. 
Sometime in April (year not given, we have to assume it was in 2008 as her 
relationship with Taufique had started in November 2007), Taufique had called her to 
say that Brigitte Mancienne would bring some money for him and for her to collect it 
and keep it for him and as stated Brigitte had come with the money and had given it 
to her saying that the money was for Taufique. Taufique in his evidence before court 
had not confirmed this and instead had stated under cross-examination that he had 
not given Daniella any money for safekeeping. Also since Taufique had not been 
questioned about this specifically, Daniella's evidence of the conversation with 
Taufique is hearsay. The next day itself Brigitte had called to say that the money was 
not for Taufique and that it was hers and said she would come to collect it. Thereafter 
the appellant whom she had identified in court had come to collect the money. 
Daniella's identification of the appellant in court had been about five years thereafter. 
 

[14] After that visit by the appellant, Taufique had visited Seychelles and she had met 
the appellant and Brigitte on two occasions. According to Daniella the first occasion 
was: "One time I was at work and after work I saw them leaving the Sunrise Guest 
House". On the other occasion: "I was in the room and I saw them outside the Sunrise 
Guest House talking". It is clear from her evidence that she speaks of incidents after 
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5 February 2008, namely April 2008 and thereafter, and we cannot therefore see the 
relevance of her evidence to the charge on which the appellant had been convicted 
in the absence of the prosecution failing to draw any connection between the two 
incidents. Under cross-examination Daniella had said that she cannot recall being at 
Sunrise Guest House on 5 February 2008. She had also said that she had never 
heard Taufique talking to anyone and was unaware of any agreements Taufique had 
with others. The facts being such, her evidence in whole has no relevance to the 
charge on which the appellant was convicted. 
 
[15] Jules Rosalie had been the other witness for the prosecution. He is the pirate taxi 
driver referred to by Taufique in his evidence as 'Tento'. He had said that he used to 
buy food for Taufique. According to Rosalie in the year 2008, the month of which he 
could not remember Taufique had been staying at Sunrise Guest House. He had 
spoken of an incident in the year 2008, without specifying a day or month, when he 
went to Sunrise Guest House after receiving a call from Taufique to get him some 
food. He had there seen "Brigitte and also a man they called him Woodcock or Solo". 
His evidence pertaining to the name of the appellant is hearsay. He had stated on 
this visit "I do not know how they called it but I saw 2 cling film bullets on the table the 
contents of which he did not know, I went to buy the food and then when I came back 
I did not see the 2 bullets on the table". When he came back with the food for 
Taufique, Brigitte and Solo had not been there and the bullets he had seen earlier on 
the table were also not there. On being asked to describe the person introduced to 
him as Solo he had said: "He was a Rasta man and I don't know him". On being 
questioned whether Solo was in court his answer had been a categorical ' 'No". We 
therefore find that Jules Rosalie's evidence does not corroborate the evidence of the 
accomplice nor does it support the prosecution case in any way. 
 
[16] In our view the essential issue arising in this case is the evidence of identification 
of the appellant, which is the second ground of appeal and which has been completely 
overlooked by the trial judge. In any indictment the sine qua non of a conviction is the 
identity of the person that is alleged to have committed the crime. Mohamed Taufique, 
who is a foreigner, had made a dock identification of the appellant 1.7 years after he 
last met him. He had not been asked to give a description of the appellant before he 
had pointed out the appellant in the dock. When you compare his evidence with that 
of Jules Rosalie who had described the man who was introduced to him by Brigitte 
Mancienne as Woodcock or Solo as a Rasta man, and the trial judge's comment at 
para [18] of the judgment that: "Witness Jules even though he named the 2nd accused, 
it appears was unable to identify the 2nd accused as the 2nd accused the time he first 
met him 5 years ago had been a Rasta but now had short hair and was clean shaved"; 
a serious doubt arises in our minds as to whether the appellant was pointed out by 
Taufique merely because he happened to be in the dock with Brigitte Mancienne, with 
whom he had several dealings. Witness Jules had given the name of the appellant, 
based on hearsay evidence. 
 
[17] We cannot overlook Taufique's admitted eagerness to get the pardon and get 
away from the country after implicating Brigitte and the appellant which was the 
agreement he had with the prosecution. Had he failed to identify the appellant the 
agreement would have fallen apart and s 61A(4) of the Criminal Procedure Code, 
referred to at para [6] above, could have come into operation. The question of a 
possible mistaken identification by Taufique had never been considered by the trial 
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judge. It is not Jules Rosalie who had given an explanation as to his inability to identify 
the appellant but the trial judge himself. Also Taufique in his evidence had not 
mentioned about the 1st appellant being a "Rasta man" and so is Daniella Adeline. 
Daniella too had made a dock identification of the appellant five years after she had 
last seen him. Daniella, a Seychelloise had not been asked whether she had seen 
the appellant during the past five years, after she had last seen him with Taufique. 
However Daniella's evidence loses its significance as she speaks of seeing the 
appellant in April 2008 and that is after the date set out in the charge, namely 
February 2008. We also note that both Taufique and Daniella according to the 
evidence as recorded, have had only two brief encounters with the appellant. Had the 
trial judge dealt with the issue of identification and commented about the discrepancy 
in the evidence between Taufique and Jules Rosalie rather than himself seeking to 
find an explanation as to the inability of Jules Rosalie to identify the appellant in the 
dock and also adverted to the fact that Taufique's identification of the appellant was 
1.7 years after he had last seen him and Daniella's identification of the appellant was 
five years after she had last seen him and that too, on a date after the date set out in 
count 3, we could have known the trial judge's views on this material issue. His failure 
to do so is fatal to the conviction of the appellant. 
 
[18] We are of the view that although dock identification remains legally admissible, 
it should be relied upon with extreme caution, especially in cases like this, where 
there has been no identification parade before and a long time had elapsed between 
the incident and when the dock identification took place. We have to bear in mind that 
there is always the tendency for a witness to merely point out the persons arraigned 
in the dock and in the case of Taufique because he saw the appellant in the dock with 
Brigitte Mancienne whom he knew well and also because of his desire to have the 
case against him for importation withdrawn by implicating the appellant as per his 
agreement and getting back to Pakistan. Taufique had much to gain and a motive to 
identify the appellant as Brigitte's companion whom he met 1.7 years ago. 
 
[19] In Blackstone's Criminal Practice at D21.29 it is stated that: "when the witness is 
asked to identify the accused in the dock at his trial the accused is at a great 
disadvantage — the eyes of the witness are bound to go to the person sitting in the 
dock". In Cross & Tapper on Evidence (12th edition) at 709 it is stated: "The least 
satisfactory method of all is to ask the witness to identify the man in the dock as the 
criminal". In R v Tricoglus (1976) 65 Cr App Rep 16 it was held: "It has all the 
disadvantages of a confrontation, and compounds them by being still more 
suggestive". In the South African case of S v Maradu 1994 (2) SACR 410 (W) the 
court held that the danger of a dock identification is the same as that created by a 
leading question in examination-in-chief, which is normally inadmissible: it suggests 
the answer desired. Commenting on the disadvantages of dock identification it was 
said in the Zimbabwean case of Mutsiziri 1997 (1) ZLR 6 "Everything about the 
atmosphere of the court proceedings points to the accused and to him alone, as the 
person who is to be identified by the witness". 
 
[20] We therefore allow the appeal on ground 2. In view of our allowing the appeal on 
ground 2, namely on the issue of identification, the need to consider grounds l, 3, 4, 
and 6 does not arise for determination. 
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[21] However we wish to express our views on the 5th ground of appeal as it is of 
interest and for future guidance, namely that "the Learned Trial Judge erred in 
convicting the Appellant of trafficking in 27 bullets of heroin when the same was never 
proved [sic –produced] before the Court and the contents of the same were never 
proved". It is to be noted that the essential element in the conspiracy to traffic in drugs 
as laid down in count 3 was to pursue a course of conduct by paying the said 
Mohammed Taufique I l 000 Euros to obtain heroin stored in 27 bullets from him; and 
not trafficking in 27 bullets of heroin. It is to be noted that 'trafficking' as per its 
definition in the Misuse of Drugs Act also involves "to do or offer to do any act 
preparatory to or for the purposes" of selling or distributing controlled drugs. Thus in 
view of the way the charge had been particularized there was no need to produce the 
27 bullets and or to prove that the contents were heroin. We would go on to say that 
even if the contents of the 27 bullets did not turn out to be heroin the accused could 
have been found guilty of conspiracy in view of the provisions of s 28(b) set out in 
para [4] above which states that even if "the existence of facts rendered the 
commission of the offence impossible". The essence of the offence of conspiracy 
under s 28 of the Misuse of Drugs Act, is the agreement. When two or more persons 
agree to carry their criminal scheme into effect, the very plot is the criminal act itself. 
This is made clear by the words "A person who agrees with another person or persons 
that a course of conduct shall be pursued". Nothing needs be done in pursuit of the 
agreement. This is made clear by the words "which if pursued will necessarily amount 
to or involve the commission of an offence". Repentance, lack of opportunity, failure 
or impossibility are all immaterial. An agreement may amount to a conspiracy even if 
it contains some reservation, express or implied. If for instance, it is no more than that 
a pre-arranged crime will not be attempted if a policeman is at the scene, there is an 
agreement amounting to conspiracy to commit the crime. We therefore dismiss 
ground 5 of appeal. 
 
[22] In view of our allowing the appeal on ground 2 we quash the conviction and acquit 
the appellant forthwith. 
 
 
J MSOFFE JA 
 

[1] I have read the judgment of Fernando JA I agree with it in its entirety as he has 
covered all the important aspects of the appeal very well particularly the crucial issue 
of identification. This was an important issue at the trial because the prosecution case 
was to stand or fall on the issue of identification. 
 
[2] I will only seek to add one or two points on the issue raised under para [3] of the 
heads of argument filed by the appellant's counsel. The paragraph reads – 
 

There is no evidence of any criminal agreement between Taufique and the 

Appellant in regards to count 3 for which the Appellant was convicted to 

traffick in 27 bullets of heroin. 
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[3] As correctly pointed out by Fernando JA and the appellant's counsel in the above 
paragraph, the appellant was convicted solely on the basis of the offence stated in 
count 3 of the charge against him. For ease of reference the count reads – 
 

Count 3 

 

Conspiracy To Commit the Offence of Trafficking in a Controlled Drug, 

contrary to section 28 (a) and punishable under section 28 of the Misuse of 

Drugs Act. 

 

Particulars of Offence 

 

Brigitte Mancienne and Marc Woodcock, on the 5th day of February 2008, at 

the Sunrise Hotel, Mont Fleuri agreed with one Mohammed Taufique to 

pursue a course of conduct which, if pursued, involved the commission of the 

offence of trafficking in a controlled drug, by way of paying the said 

Mohammed Taufique 

1 1,000 Euros to obtain heroin, stored in 27 bullets, from him. 

 

[4] As we pointed out in John Sifflore v Republic, Criminal Appeal SCA 15/2011, the 
essential ingredient of the offence of conspiring is an agreement between persons to 
do an unlawful act. The offence is committed as soon as the agreement is made. The 
actus reus is the agreement for the execution of the unlawful conduct. It is therefore 
not enough that two or more persons pursued the same unlawful object at the same 
time or at the same place. It is necessary to show a meeting of minds, a consensus 
to effect an unlawful purpose. A mere association of two or more persons will not 
constitute a criminal conspiracy. The main elements of a conspiracy are a specific 
intent, an agreement with another person to engage in a crime to be committed, and 
the commission of an overt act by one of the conspirators in furtherance of the 
conspiracy. 
 
[5] Thus, one of the central issues in this case is whether or not the prosecution version 
of the case against the appellant established that there was an agreement between 
him and Taufique to traffick in heroin. 
 
[6] With respect, no evidence was forthcoming in the case to establish conclusively 
that there was an agreement between the appellant and Taufique to traffick in heroin. 
At best, the evidence, if any, would appear to show that there was an agreement 
between the deceased first accused (Brigitte Mancienne) and Taufique. 
 
[7] Regarding the appellant, the evidence, if any, would only appear to show that there 
was an association of some sort between the appellant and Taufique as evidenced by 
the allegation that on 15 February 2008 when Brigitte Mancienne went to see Taufique 
he was accompanied by her new boyfriend, the appellant in this case. The other 
incident was on 18  March 2008 when Taufique alleged that he brought 27 bullets and 
while the first accused and the appellant were seated in a car he handed over the 
drugs to the appellant. There were more or less other incidents of similar nature in the 
case but nothing positive and conclusive was forthcoming in the case to show that the 
appellant did at any one time meet, discuss and agree with Taufique to traffick in 
heroin. At best, therefore, the alleged encounters, if any, between the appellant and 
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Taufique were "associational" in nature, without anything more. There is nothing in the 
evidence to show that in the course of the alleged "associations" they ever agreed to 
traffick in heroin. 
 
[8] For the above reason, and for the other reasons stated by Fernando JA in his 
judgment, the appeal has merit. As already ordered by Fernando JA, it is accordingly 
allowed. 
 

 
M TWOMEY JA 

 

I have read the judgments of my brother Judges, with which I concur. The appeal is 
therefore allowed. 
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VIJAY CONSTRUCTION (PTY) LTD v EASTERN EUROPEAN ENGINEERING 
LTD 

 
F Robinson J 
9 May 2017 MA 128/2017 (CC 33/2015); [2017] SCSC 380 
 
Arbitration – foreign arbitral award – stay of proceedings – provisional attachment and 
seizure  
 
This was an application for a stay of execution of the foreign arbitral award which had 
been recognised for enforcement by the court in Seychelles.  
 
JUDGMENT Application granted, on the condition that the applicant deposit a security 
of €8 million with the Registrar of the Supreme Court. 
 
HELD 

1 The conditions for the grant of a stay of execution are –  
(a) The appellant would suffer loss which could not be compensated in 

damages. 
(b) Where special circumstances of the case so require. 
(c) There is proof of substantial loss that may otherwise result. 
(d) There was a substantial question of law to be adjudicated upon the hearing 

of the appeal. 
(e) Where, if the stay is not granted, the appeal if successful would be rendered 

nugatory. 
2 An appeal does not operate as a stay of execution. Save in exceptional 

circumstances, a court ought not to make any order which would have the effect 
of the Court of Appeal being faced with a fait accompli in respect of that appeal. 

 
Legislation  

Code of Civil Procedure, s 229 
Courts Act, s 4 
 
Cases  

Casino des Seychelles v Compagnie Seychelloise de Promotion Hoteliere (1993-
1994) SCAR 260 

Falcon Enterprise v David Essack The Wine Seller (Pty) and Eagle Auto Parts Ltd Civil 
Side No 139 of 2000 

MacDonald Pool v Despilly William Civil Side No 224 of 1993 
 
Counsel B Georges for applicant 
 B Hoareau for respondent 
  
F ROBINSON J 
 
[1] The court on 18 April 2017, entered judgment in favour of EEEL as against Vijay in 
the suit (the "Judgment"). On 18 April 2017, the court dismissed the motion 
(MA220/2015), filed by Vijay, for the court to take EEEL in contempt of court and 
decline to entertain EEEL's action in this matter for the reason that the behaviour of  
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EEEL towards the hearing is both tainted with illegality and is a clear and blatant 
attempt at perverting the course of justice in this matter, and reserved the reasons for 
doing so. The court gave reasons on 4 May 2017. 
 
[2] This is an application for a stay of execution of the foreign arbitral award in ICC 
Case No. 18493/MCP/EMT between Vijay and EEEL, and delivered on 14 November 
2014, which arbitral award was declared executory and enforceable by the judgment, 
under s 229 of the Seychelles Code of Civil Procedure (SCCP). Section 229 of the 
SCCP provides — 

 

An appeal shall not operate as a stay of execution of proceedings under the 

decision appealed from unless the Court or the Appellate Court so orders and 

subject to such terms as it may impose. No intermediate act or proceeding 

shall be invalidated except so far as the Appellate Court may direct.  

 
[3] In the case of MacDonald Pool v Despilly William Civil Side No. 224 of 1993, the 
Supreme Court identified five grounds which may be considered in granting a stay of 
execution of judgment pending appeal — 

 

1. The appellant would suffer loss which could not be compensated in 

damages. 

2. Where special circumstances of the case so require. 

3. There is proof of substantial loss that may otherwise result. 

4. There was a substantial question of law to be adjudicated upon the 

hearing of the appeal. 

5. Where if the stay is not granted the appeal if successful, would be 

rendered nugatory. 

 

See also the case of Falcon Enterprise v David Essack The Wine Seller (Pty) Ltd and Eagle 

Auto Parts Ltd Civil Side No 139 of 2000 

 

[4] In the case of Casino des Seychelles v Compagnie Seychelloise de Promotion 
Hoteliere (1993-1994) SCAR 260 the Court of Appeal of Seychelles added a further 
consideration that although an appeal does not operate as a stay of execution, save 
in exceptional circumstances, this court ought not to make any order which would have 
the effect of the Court of Appeal being faced with a fait accompli in respect of that 
appeal. 
 
[5] As regards the terms on which a stay is ordered the court reads from O 59, r 13 
Appeals to the Court of Appeal, 59/13/2 — 
 

Terms on which a stay is ordered. — These are in the discretion of the Court; 

but in regard to the payment of costs under the judgment or order appealed 

from they are usually that the costs shall be paid to the solicitor on the other 

side on his personal undertaking to return them if the appeal is successful 

(Grant v Banque Franco-Egyptienne (1878), 3 C. P. D. 202; Hood-Barrs v. 

Crossman, [1897] A.c. 172; Swyny v. Harland, [1894] 1 Q. B., per Lopes, L.J., 

at p. 709). As regards the debt or damages awarded, there is no general 

practice: according to the circumstances (for example, and the chances of 

success in the appeal) the money may be ordered to be paid into Court, or only 
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some part of it. Unless it is quite plain that something must be recovered, a 

term should not be imposed that part of the money should be paid to the 

plaintiff and not be repayable in any event (Doyle V. White City Stadium, 

[1935] 1 k. b. at pp. 128, 129; Bloor v. Liverpool Derricking Co., [1936] 3 All 

E.R. at p. 403). Under a Chancery practice of long standing the defendant may 

be ordered to pay the money, the plaintiff giving security for repayment if the 

appeal is successful, or the defendant if the plaintiff prefers that course, to pay 

the money into court (Merry v Nickalls (1873), L.R. 8 Ch. App., p. 206; 

Cooper v . Cooper (1876), 2 Ch. D. 293; Morgan v. Elford (1876), 4 Ch. D. 

388); and, in an appeal against an order for payment out of a fund in Court, a 

stay is granted on an undertaking, if the appeal fails, to make good the 

difference between interest at 4 per cent, and the income actually produced by 

the fund in Court, and to pay the expenses of the sale of the fund and the 

reinvestment of the proceeds (Brewer v. Yorke (1882), 20 Ch. D. 669, and see 

Bradford v. Young (1884), 28 Ch. D, P. 23). Where the Court below has 

imposed terms, the Court of Appeal will be loath to interfere with its exercise 

of discretion (Hansard v. Lethbridge (1891), 8 T. L. R. 197).  

 

[6] In exercising its discretion given to it the court will have to carry out a balancing 
exercise in order to decide what is just in the circumstances of the case. 
 
[7] The court has considered the application, the affidavit in reply and the submissions 
of both counsel with care. 
 
[8] EEEL conceded that there is "potentially" a substantial question of law to be 
adjudicated upon with respect to the finding of the court that section 4 of the Courts 
Act applied in Seychelles to enable the powers, authorities and jurisdiction of the High 
Court in England to be exercised by the Supreme Court of Seychelles in addition to 
(but not in the absence of) the jurisdiction of the Supreme Court. 
 
[9] Paragraphs 4, 5, 6, 7, 8 and 9 of the affidavit in reply aver — 

 

4. I further aver that if a stay of execution is granted by this 

Honourable Court grave injustice would be caused to the EEEL 

as Vijay would deplete its assets especially the funds in its bank 

accounts. 

5. During his testimony before the Supreme Court in the said suit, 

Mr. Vishram Jadva Patel, a Director of Vijay stated under cross-

examination that Vijay would rather wound up than pay 

damages to EEEL as per the Arbitral Award. It is now shown to 

me produced and exhibited herewith as Al the proceedings 

containing the testimony of Mr. Vishram Jadva Patel. I wish to 

refer to Court to pp 10 to Il and 27 to 28 ofA1. 

6. It is evident therefore that Vijay has every intention to frustrate the 

enforcement of the judgment. 

7. Furthermore Mr. Vishram Jadva Patel has proven himself to be 

unworthy of belief in that he has sworn inconsistent affidavits in 

order to suit the convenience of Vijay. It is now shown to me 

produced and exhibited herewith as .42 a copy of an affidavit 

which Mr. Vishram Jadva Patel sworn on the 15th of April 2015. I 
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invite this Honourable Court to compare the averments made at 

paragraphs 5 and 6 of.42 as opposed to the averments made at 

paragraphs 7 and 8 of the affidavit sworn in support of the present 

application. 

8. I further aver that EEEL would be willing to concede to a stay of 

execution provided — 

(i) either Vijay deposits at the Registry of the Supreme court; 

(ii) or provide a banker's cheque or acceptable guarantee, 

in the entire sum due and payable in terms of the judgment; 

9. In the alternative if Vijay pays the entire sum due and payable 

under the said judgment EEEL is prepared to provide a banker's 

cheque or other guarantee acceptable to the Court in the value of 

the sum paid by Vijay as security to Vijay pending the 

determination of any appeal instituted by Vijay.  

 

[10] It is to be noted that in A2, with respect to provisional attachment and seizure 
proceedings, Mr Vishram Jadva Patel declared — 

 

6. … Its [Vijay's] credit is excellent and it is debt-free. All the assets of the 

Respondent are in Seychelles. 

7. The Respondent will consequently be able to honour any award in this 

matter made against it after exhaustion of all necessary and available 

challenges thereto.  

 

The position of Vijay is the following — 
 

Court: Mr. George anything to add or to reply. 

Mr. George. ... That Mr. Patel is saying in view all the fact that we are well-

established company with a huge turnover we do not need to put up any 

security, that is what he is saying, we are able to honor any award and that is 

perfectly correct. it is not an incorrect statement. the question is how will that 

honoring occur, it also follows that in the event that Vijay is asked to pay 

tomorrow morning or yesterday morning at 9 0'clock, seventeen million euro 

in one go, it is not going to be able to do that and will have to face strenuous 

consequences including liquidation, but one does not exclude the other. It does 

not mean that it will not honor the award, the award might be honored to the 

detriment of the company and this is precisely the point that we are making 

now and we have made all along, there has been no liquidation of assets, there 

was no need to have put any security over the assets as it was saying then. 

Security has been put over the assets and as at today there has been no 

depletion, so there has been no inconsistency or whatsoever, but clearly. to 

pay seventeen million euro from one day to the next is going to have serious 

and adverse consequences for the company. It does not mean that given time 

and if an arrangement is entered into that the company will not be able to pay 

the award, that is all that it says. 

 

(Proceedings of Saturday 6 May, 2017, 10 am, pp 24 and 25 of 32) 

[Emphasis added] 
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[11] For the reason stated above the court is of the opinion that it ought to stay the 
execution of the award declared executory and enforceable by the judgment. 
 
[12] The court has to decide the terms on which the stay is to be granted. In A2 Vijay 
states that it will be able to honour any award. In Al Vijay avers that it will not honour 
any award. Vijay is now saying that it will not be able "to pay seventeen million euro 
from one day to the next". The court is guided by the principle that it will not permit 
any party to deprive a successful litigant of the fruits of its litigation. 
 
[13] In light of the evidence the court grants Vijay's prayer for a stay of execution of 
the arbitral award and of the judgment maintaining the arbitral award, subject to the 
following conditions. 
 
[14] The court directs that within 21 days from the date of the order on motion Vijay 
enters into good and sufficient security to the satisfaction of the court in the sum of 
Euro 8,000,000 only in the form of money or properties including the charging of any 
properties to the satisfaction of the court. The security shall be deposited with the 
Registrar of the Supreme Court. 
 
[15] This matter is made returnable on 31 May 2017 at 1 pm. 
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BENSTRONG v LOBBAN 
 
F Robinson J 
11 May 2017 CS 23/2013; [2017] SCSC 432 
 
Delict – traffic accident – personal injury – damages  
 
The plaintiff sought damages arising from a traffic accident caused by the defendant. 
It was proved on the balance of probabilities that the defendant was solely liable for 
the accident.  
 
JUDGMENT Damages awarded. 

 
HELD 

In determining the quantum of damages, a court needs to have regard to comparable 
cases.  
 
Legislation  

Civil Code, art 1382(2) 
 
Cases 
Cathleen Harry and Another v Nella Hoareau CS No 393 of 1997 
Confinace v Allied Builders Seychelles (1998) SLR 164 
Daphne Louis Azemia v Nishesh Parikh CS No 433 of 1998 
Jocelyn Nicette v Ralf Valmont CS No 395 of 1997 
Kilindo v Morel & Ors (2000) SLR 69 
Rena Youpa v Y Jupiter (unreported) SC 28/1992 
Seychelles Breweris Ltd v Sabadin (2006-2007) SCAR 9 
 
Counsel J Camille for plaintiff 

 Defendant unrepresented 
   
F ROBINSON J 

Introduction 

 
[1] This is a claim arising out of a road traffic accident which occurred at Pointe Larue 
on 5 August 2012. The plaint sets out the circumstances of the road traffic accident, 
the injuries suffered by the plaintiff, the treatment that the plaintiff had to undergo and 
the lasting effects on him.  
 
[2] The circumstances of the road traffic accident are as set out at para 1 of the plaint 
– 
 

On the 5th August 2012, at around 05.40 hours as Plaintiff was driving vehicle 

registered number S 16507 at Pointe Larue in the direction of Anse Aux Pins, 

vehicle registered number S 17812, driven at the material time by the 

Defendant, at the opposite directions, collided with Plaintiff’s vehicle 

thereby causing an accident. 
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[3] The defendant filed a defence. The case proceeded ex parte against the defendant.  
 
Case for the plaintiff 
 
[4] The plaintiff explains the circumstances of the road traffic accident. The plaintiff 
works with the Tourism Department as a driver. On Sunday 5 August 2012, the plaintiff 
was on duty. At about 5:30 am to 6 am, the plaintiff was driving a ″Terios jeep″ bearing 
registration number S16507 along the Pointe Larue road and was proceeding towards 
Anse Aux Pins at about 45 kmph. The plaintiff was passing the airport and approaching 
the UCPS building when he saw a vehicle coming towards him, in his lane of traffic, at 
more than 40 kmph. Because of the speed that the other vehicle was moving at, he 
could not avoid it. A collision resulted. The collision caused the plaintiff’s ″Terios jeep″ 
to run off the road into a fence along the side of the road. The vehicle landed in his 
lane of traffic. After recovering consciousness the plaintiff saw a lot of smoke in the 
″Terios jeep″. The plaintiff dragged himself out of the ″Terios jeep″ because he feared 
that it would catch fire. The plaintiff could not stand. Firemen helped him to the 
ambulance and he was driven to the hospital. The plaintiff saw the defendant at the 
hospital. He did not talk to the defendant. 
 
[5] Under ″Particulars of Personal Injury″, the plaintiff pleads the following – 
 

Immediately after the accident, Plaintiff was brought to the Accident and 

Emergency Unit at the Seychelles Hospital, whereupon he was diagnosed to 

have multiple bleeding abrasions over his scalp and various parts of his body 

and a laceration over his right knee. Swelling over his right shoulder and right 

thigh were observed. Plaintiff had also suffered a deformity of the right thigh. 

 

A CT scan revealed that Plaintiff sustained a fracture of the upper diaphysis 

of the right femur with a dislocation. Plaintiff had to undergo surgery for the 

above injuries and was admitted on ward until he was discharged on the 14th 

August 2012. Plaintiff is today receiving physiotherapy treatment at the 

Surgical Clinic and to date is not fully recovered. He makes use of crutches 

for everyday movement. 

 

[6] The plaintiff contends that he sustained pain and sufferings and under that head of 
claim, the plaintiff claims R 300,000. The plaintiff pleads ″anxiety, stress and 
depression″ and claims R 100,000. The plaintiff paid for the medical report and claims 
R 350. The plaintiff also pleads a written notice of ″mise en demeure″ (exhibit P3). 
 
[7] As regards the injuries he sustained he claims that other than the injuries to his 
right leg, he suffered no other injuries. The plaintiff was in severe pain. The plaintiff 
went to the hospital where he was admitted for two days ″to stabilize [his] leg″ 
(proceedings of 6 October, at 9 am, p 6 of 21). On the following Tuesday he underwent 
surgery. He could not recall how many days he spent in the hospital after surgery. The 
plaintiff was discharged. Thereafter, the plaintiff felt pain in his leg. X-tray showed ″four 
pins in [his] legs had been broken″ (proceedings of 6 October 2015, at 9 am, p7 of 21). 
He underwent a second surgery. He was admitted for two weeks and then discharged.  
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After surgery the plaintiff had severe pain in his leg. Upon returning to the Victoria 
Hospital he was seen by Doctor Louange. He underwent a third surgery. He felt better. 
However, the plaintiff was still in pain. He could not recall how many days he remained 
in the hospital after surgery.  
 
[8] The plaintiff does not know whether the police attended the scene. The plaintiff was 
not present when the police drew a sketch of the scene of the road accident. The 
sketch is not an exhibit before the court. The plaintiff gave a police statement after his 
first surgery, which is before the court as exhibit P2. The plaintiff produces one 
photograph of the scene of the road accident, which is before the court as exhibit P1. 
He identifies the ″Terios jeep″ by its red registration plate. 
 
[9] The plaintiff explains how the injuries have affected his lifestyle as follows. The 
plaintiff now walks with a limp. The plaintiff has returned to work and still works as a 
driver. However, the plaintiff is incapable of doing ″dispatch″ work. He now drives 
workers to their work site and back. The plaintiff feels pain in his leg habitually in the 
morning when he wakes up. He has trouble walking in the morning, whereas late in 
the afternoon he manages to walk ″a little bit much better″ (proceedings of 6 October 
2015, at 9 am, p8 of 21). The plaintiff is incapable of going to his kitchen, which is 
located outside of his house, because of stairs leading to it. Consequently, the plaintiff 
remains in the house all the time. After the first two surgical operations, the plaintiff 
could not bathe himself because the ″feray″ in his leg prevented any bending 
(proceedings of 6 October 2015, at 9 am, p10 of 21). His wife assisted him. The plaintiff 
complains of a diminished sex life. He experiences pain after sex. Prior to the road 
accident, the plaintiff earned R 2500 monthly from coaching the Lions Club. After the 
road accident, the plaintiff is incapable of coaching because the injuries prevent any 
activities on hard surfaces. The plaintiff loves the sea; he loves fishing, but due to his 
injuries he does not ″feel comfortable″ going out at sea (proceedings of 6 October 
2015, at 9 am, p11 of 21).  
 
[10] The plaintiff avers that the defendant negligently engaged on the road by speeding 
and consequently colliding with his ″Terios jeep″.  
 
[11] The plaintiff is asking the court to order the defendant to pay him R 300,000 
because he will have to undergo constant examinations on his leg. As regards 
″anxiety, stress and depression″, he is claiming under that head because he is not 
capable of doing the things that he used to do.  
 
[12] After numerous adjournments, the court heard the evidence of Doctor Danny 
Louange (″Doctor Louange″).  
 
[13] Doctor Louange is the Deputy Chief Executive Officer of the Health Care Agency. 
He is an orthopaedic and spine surgeon. Exhibit P4 states that the plaintiff was 
involved in a road traffic accident. Doctor Louange stated that on examination (exhibit 
P4) ─ 

 

vital signs were within normal limits, he was conscious, alert, cooperative, 

oriented. Glasgow Coma scale was 15/15, pupils equals and reactive. Chest 

and abdomen examinations were unremarkable. There were multiple  
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abrasions over the scalp and various parts of the body and a laceration over 

the right knee and swelling of right shoulder.  The right thigh was swollen, 

deformed with abnormal movement, bone crepitation and tenderness. 

 

X ray of right femur showed comminuted fracture with distal displacement 

of the fragment… fracture of the upper diaphysis of right femur with 

dislocation. 

 
In his opinion the plaintiff was not in a life threatening condition. 
 
[14] The plaintiff was admitted on 5 August 2012, and ″open reduction and internal 
fixation were performed in the operating theatre″ (exhibit P4) - ″open reduction … 
means that you open the thigh, reduce the fracture ... and internal fixation means that 
you are fixing a bone internally″ (proceedings of 1 April 2016, at 1.22 pm, p 11 of 18). 
He started physiotherapy on 9 August 2012. The plaintiff was discharged on 14 August 
2012. On 6 September 2012, the plaintiff was re-admitted because of severe pain in 
his right leg. According to exhibit P4 ″[o]n examination right lower limb was with 
external rotation and painful on palpation″. Doctor Louange opines that it would be 
related to the accident. X-ray showed that ″the right bone of the right thigh had re-
fractured and the screws were broken″. On 11 September 2012, "reosteosintesis was 
performed" – ie ″re-fixation of the bone″ (proceedings of 1 April 2016, at 1.22 pm, p 13 
of 18). After the surgical operation, the plaintiff had no complications. The plaintiff 
started physiotherapy. The plaintiff was discharged on 17 September 2012, on 
″analgesic treatment, and followed up after one month at SOPD orthopaedic clinic …″. 
He was to continue physiotherapy as an outpatient. The plaintiff underwent another 
surgery on 29 January 2013, to remove the ″hip screw″, which was showed by x-ray, 
to be ″inside the hip joint″. He was discharged on 1 February 2013. According to exhibit 
P4, upon review, x-ray showed callus formation. Doctor Louange explains that ″callus 
is a term used for new bone formation and this can be seen on x-ray … [i]t is normal. 
It is expected.″ (proceedings of Friday 1 April 2016, at 1.22 pm, p 14 of 18). The plaintiff 
was to continue his physiotherapy as an outpatient and follow-up at SOPD. 
 
Discussion 
 
[15] Article 1383 (2) of the Civil Code of Seychelles Act provides – 
 

The driver of a motor vehicle which, by reason of its operation, causes 

damage to persons or property shall be presumed to be at fault and shall be 

accordingly liable unless he can prove that the damage was solely due to the 

negligence of the injured party or the act of a third party or an act of God 

external to the operation or functioning of the vehicle. Vehicle defects, or the 

breaking or failure of its parts, shall not be considered as cases of an act of 

God. 

 

[16] In line with art 1383(2) the court has to consider who is liable for the accident and 
bears the responsibility for the same. 
 
[17] It is to be noted with regret that counsel did not present the officer who drew the 
sketch as a witness in as much as the evidence of the officer would have greatly shed 
light with respect to the circumstances of the accident. On the crucial aspect with 
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respect to how the accident happened the plaintiff gives a basic account. Nevertheless 
has the plaintiff been able to prove that the responsibility for the accident rests with 
the defendant on a balance of probability? The court has weighed up the evidence of 
the plaintiff and is satisfied that it is reliable with respect to the circumstances of the 
accident and other aspects of his evidence. The court is satisfied that the plaintiff has 
proven on the balance of probability that the defendant was at fault.  
 
[18] The court deals with the quantum of damages. In respect of delicts, damages are 
compensatory and not punitive. As regards pain and suffering the plaintiff claims a 
global sum of R 300,000 which includes damages for injury, economic loss and moral 
damages. The plaintiff claims R 100, 000 for ″anxiety, stress and depression″. The 
court considers the two heads of claim together. The court accepts that the plaintiff 
has suffered right femur fracture, pain and anxiety. The plaintiff testifies that he has 
not recovered completely and that his pain continues. It is regrettable that there is no 
expert evidence which would have shed light on whether the plaintiff will fully recover.  
 
[19] In Seychelles Breweries Ltd v Sabadin (2006-2007) SCAR 9 the Court of Appeal 
stated that in determining the quantum of damages, a court needs to have regard to 
comparable cases. The court has considered the relevant aspects particularly of the 
following precedents of the Seychelles courts to come to a fair decision on this issue. 
 
[20] In Rene Youpa v Y Jupiter (unreported) CS 28/1992 the plaintiff was a reputed 
sportsman in the field of body building and weight lifting and was also a 
physiotherapist. He suffered a fracture of his leg which required the insertion of a metal 
pin. After the plaster cast was removed he fractured the same leg again while walking. 
He was later treated outside Seychelles. The Supreme Court awarded him R 20,000 
for pain and suffering and R 10,000 for the permanent disability and R 15,000 for loss 
of amenities, prospects and enjoyment of life. 
 
[21] Cathleen Harry and Another v Nella Hoareau CS No 393 of 1997 in which the 
plaintiff had injury to the right knee, fracture of the right tibia plateau, a compound 
fracture of the left tibia and fibula with possibility of early arthritis with very slow healing. 
The court awarded R 35,000 for pain, suffering, distress, discomfort and R 15,000 for 
loss of amenities and loss of equipment. 
 
[22] Jocelyn Nicette v Ralf Valmont CS No 395 of 1997 awarded R 15,000 for 
permanent limp in right leg. 
 
[23] Confiance v Allied Builders Seychelles (1998) SLR 164 – a cut injury to patella 
tendon penetrating into the joint of right knee; cut injury to the muscular quadriceps 
and muscular vastus medialis in the right leg, that was the same main muscle of the 
leg – Residual disability of the right leg by 10%. Injury to joint that may cause 
osteoarthritis. Muscle wasting on right thigh. Diameter of right thigh became less than 
left thigh. Awarded R 15,000 for pain, suffering, distress and discomfort, and R 25,000 
for permanent disability, infirmity and loss of amenities of life. 
 
[24] Daphne Louis Azemia v Nishesh Parikh CS No 433 of 1998 – the plaintiff had 
traverse fracture of midshaft, tibia, fibula and comminuted fracture of cuboids with no 
residual disability. The Supreme Court awarded R 30,000 moral damages and loss of 
amenities of life. 



(2017) SLR 

322 

 
[25] Kilindo v Morel & Ors (2000) SLR 69 – Comminuted fracture of the left knee, three 
surgical operations including knee replacement. Moral damage for injuries, pain, 
sufferings, loss of amenities of life, inconvenience, anxiety and distress. Permanent 
disability of 40%. Award of R 140,000 by the Supreme Court was increased by the 
Court of Appeal to R 180,000. 
 
[26] The court awards the plaintiff the global sum of R 90,350 made up as follows – 

 
(1) R 50,000 for pain, suffering and anxiety;  
(2) R 40,000 for the loss of quality of life; 
(3) R 350 for the medical report.  

 
The paucity of the evidence with regards to economic loss prevents the court from 
computing a figure.   
 
[27] The court awards the plaintiff legal interest on the award to be calculated from the 
time he filed the suit till payment in full with costs. 
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RAMKALAWAN v PARTI LEPEP & ROSE 
 
M Twomey CJ 
30 May 2017  Civ 458/2006; [2017] SCSC 445 
 
Delict – defamation – freedom of speech – qualified privilege – damages  
 
The plaintiff sought damages from the respondent based on defamation. It was alleged 
that the respondent published false and malicious statements in its newsletter in 2006 
which exposed the plaintiff to public humiliation. 
 
JUDGMENT For the plaintiff. 

 
HELD 

1 The law does not recognise any special privilege attaching to the profession of the 
press as distinguished from the members of the public.  

2 Privilege remains limited to the President, members of the National Assembly, 
makers of statements during judicial proceedings and where they are fair reports 
of allegations in the public interest. 

3 Moral damages are not available in defamation cases 
 

Legislation  

Civil Code, art 1383 
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Counsel A Derjacques for plaintiff  
E Chetty for defendants 

 
M TWOMEY CJ 

 

[1] On 14 December 2006, the plaintiff filed a defamation suit against the defendants 
in which he avers that in the December 2006 edition of its newsletter, the People Plus, 
false and malicious statements were published calculated to expose him to public 
ridicule, odium and hatred. 
 
[2] The statements complained of are as follows:   
 

SNP is planning to create disorder in the country as from this coming month. 

They have chosen during [sic] the Christmas season because that’s the time 

when there are lots of activities, more people in town and it is normally a 

time of festivities. “After one year marked by intense politics, our people 

deserve a peaceful and festive Christmas. But it not what the SNP wants for 

our country. During a meeting which was held at Arpent Vert on Monday, 

Ramkalawan has asked his activists to destabilise our country, and create 

disorder where they can. The principal places which are being targeted are 

the DA’s offices which normally organise social gatherings for the 

pensioners and the children, and also the town of Victoria. Certain people are 

also being targeted. That’s what the SNP wants for our people, and we, we 

will let our population know what is the true intention of the SNP. What is 

interesting is that the SNP has accused the SPPF that it practices political 

violence. But when it orders its representatives in the districts to start 

sabotaging the activities in December, what type of politics is this called? He 

will not practice gentleman politics, so he will practice dirty politics. And 

when we speak of dirty politics a big component is violence, so he is ordering 

them to practice violence? But his own colleagues don’t see life in his 

demonic way and are starting to revolt. Not in a small misplanned convention 

will the internal problems be resolved. If you practice dirty politics and it 

rebounds don’t blame us afterwards. 

 

[3] The plaintiff avers that the statements in their natural and ordinary meaning or by 
innuendo mean and are understood to mean that the plaintiff is violent, destructive, a 
saboteur, and a criminal wishing to destroy his people and country. 
 
[4] It is his case that he has suffered prejudice in his capacity as the leader of the 
Opposition and the leader of the Seychelles National Party (“SNP”) and member of 
the clergy which he estimates at R 1, 000,000. 
 
[5] In a joint statement of defence, the defendants admit writing and publishing the 
article but deny that the words were false, malicious and state that the words are fair 
comment upon a matter of public interest, namely the conduct of the plaintiff as the 
leader of the Opposition in the National Assembly, party leader of the SNP and a 
member of the clergy of the Anglican Church Diocese of Seychelles.  
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[6] They further deny that the said words bore or were understood to bear or are 
capable of the meaning as alleged by the plaintiff or have any defamatory meaning 
and that the words in their natural and ordinary meaning were true in substance and 
fact. 
 
[7] They also deny that the statements constitute defamation or were calculated to 
expose the plaintiff to public ridicule, odium and hatred as alleged and deny that he 
suffered any prejudice.   
 
[8] This case though filed in 2006 and heard partly before Karunakaran J in 2011 was 
completed by me in 2016 and 2017 after his suspension from court duties. Several 
difficulties arise from the delay in hearing this case. The 1st defendant has been 
subsumed under the new name Parti Lepep (“PL”) and politics have moved on 
considerably with the plaintiff heading the largest party in the National Assembly. 
 
[9] Another difficulty is the fact that the plaintiff had testified but some of his testimony 
could not be traced given the inordinate delay in completing this matter. It was agreed 
that he would give fresh testimony. I bear in mind that the events are now hazy in his 
mind. 
 
[10] Mr Roger Mancienne testified in 2011 before Karunakaran J. The parties to this 
suit have unanimously agreed that I adopt his testimony and proceed with the case on 
that basis.  
 
[11] I did so. Mr Mancienne testified that he runs a printing shop and knows the plaintiff. 
He is the Secretary General of the SNP. He stated that the SNP was the major 
opposition party in Seychelles and in 2006 had 46% of the national votes.  He 
explained that the leader of the Opposition was then the leader of the minority block 
in parliament which made Mr Ramkalawan very important in that respect. He also 
continued to be a priest.  
 
[12] With regard to the Seychelles People’s Progressive Front, it was the largest 
political party and had been in government since the coup in 1977 and after the return 
to multiparty democracy in 1993. It had since changed its name to Parti Lepep. People 
Plus is the newsletter of the PL. At the time of the election, it was published two or 
three times a week, otherwise weekly or fortnightly. Its readership circulation would be 
around 15,000 to 20,000. 
 
[13] He asserted that the SNP never planned disorder. There were regular meetings 
at Arpent Vert which was the headquarters of the party. There was however no request 
by the plaintiff to destabilise the country, incite or organise violence. There was also 
no request to target administrative officers and Mr Ramkalawan had not practised dirty 
politics. He did not think that Mr Ramkalawan led a demonic way of life as he was a 
peaceful family man who cared for his family and children and was considerate and 
respectful towards his colleagues. As a priest he preached the Christian message of 
peace, love and respect for God and other people.  
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[14] Mr Ramkalawan had been a presidential candidate in 1998, 2003, 2006 and 2011 
and in that last election won over 45% of the votes. The article in 2006 was deliberate 
at presenting him as a person unfit to be president and to turn people against him. He 
was very unhappy about it.  
 
[15] He did not agree that in politics one should expect that people talk about them – 
rather one should expect that people speak the truth and not spread lies or make 
malicious statements to destroy their character. He accepted that in the defamation 
case of Mr Claude Vidot he was penalised in court for statements his paper Regar 
made about the latter. 
 
[16] Mr Ramkalawan also testified. He stated that earlier in the court proceedings he 
had produced a newsletter of the SPPF of December 2006 and on the same page of 
that newsletter was the offending article.   
 
[17] Mr. Ramkalawan stated that the Official Gazettes exhibited contained the results 
of the presidential elections of 2006 and the National Assembly elections of 2007. He 
had taken part in the July presidential elections and had won 45.71% of the vote. In 
the 2007 National Assembly elections, SNP had won eleven seats.  
 
[18] In his testimony he stated that he had been a priest for 33 years. He was the 
leader of the SNP, previously the United Opposition. In the presidential elections of 
December 2015 he scored 49.85% of the vote. The SNP together with other parties 
then came together under the banner of the Linyon Demokratik Seselwa for the 
National Assembly elections and together with proportional representation vote 
received 19 seats to 14 seats for PL in the Assembly.  
 
[19] In regard to the newsletter of December 2006, its publication was by distribution 
by party activists in town and in the districts. He estimated that about 10,000 copies 
would have been distributed.  
 
[20] The alleged defamatory article in the 2006 newsletter referred to him as someone 
who was organising disorder, leading politics of violence especially during the 
Christmas period so as to disrupt the festivities. It also referred to an order he gave 
described as evil which his own supporters supposedly had revolted against. The 
whole article was a lie. 
 
[21] The newsletter was a character assassination aimed at destroying his chances in 
the National Assembly elections of 2007. To him personally, it had been particularly 
hard hitting as he had a family and was a member of the clergy. Although he had a 
tough skin it made him angry. He did expect criticism as a public figure but not to that 
extent. He accepted that his supporters did not leave him as a result of the publication. 
 
[22] The defendants did not testify. In their written final submissions they relied on the 
authority of Prea v Seychelles People’s Progressive Front (2007) SLR 108 for their 
argument that public figures are bound to be within the focus of public scrutiny 
including that of the fourth estate, so as to render any damages payable at a 
conservative rate. Comparison was made with the case of New York Times v Sullivan 
376 US 254 (1964) in which the Court held that when a public figure brings a 
defamation case an additional element of actual malice must be proven.  
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[23] In Sullivan, although the Times’s story included false allegations, as the publisher 
had not acted with actual malice no damages were awarded. It is the defendant’s 
submission that in the highest appellate courts of Australia, New Zealand and the UK, 
the courts have attempted to strike a balance between freedom of expression and the 
protection of public reputation and three common heads have generally been  agreed 
upon: first, in a modern democratic society, a freedom to communicate widely about 
the use of political power is essential; secondly the law must allow the media some 
margin of factual error if the freedom is not to be unduly inhibited by the threat of 
having to pay substantial damages and third, some form of qualified privilege is the 
most appropriate method of securing an expanded freedom of expression while 
continuing to offer suitable protection to reputation.  
 
[24] Relying on Turner v MGM [1950] 1 All ER 449, they further submitted that their 
defence of fair comment implied that they held their comments honestly and that there 
had been no actual malice in the publication of the article.   
 
[25] As far as the quantum of damages is concerned, they submitted that the court 
ought to take into account whether the plaintiff suffered any damage to his reputation 
as a direct result of the alleged defamatory statements. They relied on the authorities 
of Laporte v Fanchette (2013) SLR 593 and Francourt v Didon (2006) SLR 186 for the 
principle that although it is not necessary for the claimant to show specific proof of 
prejudice, moral damages should be compensatory and not punitive. 
 
[26] Relying on Cleese v Associated Newspapers [2004] EMLR 3, they further 
submitted that the court must also take into account the extent of any impact on the 
claimant’s feelings or reputation. In this respect, they noted that in the 2007 
parliamentary elections although Anse Etoile was not a strong district for SNP, the 
plaintiff managed to win the seat which highlighted the fact that his image, reputation 
and career were not in any way tarnished by the publications.  
 
[27] As for the method of assessing damages relying on the authorities of KC v MGN 
[2012] EWHC 483 (QB), Turner and Nail v News Group Newspapers Ltd [2005] 1 All 
ER 1040, they submitted that the court must perform a two-stage assessment:  
 

The process is first to identify the figure that should be awarded at the 

conclusion of a hypothetical trial in which the Defendant had done nothing 

to aggravate or to hurt the claimant’s feelings and nothing to mitigate. 

The second stage to be considered is to what extent if at all, that figure should 

be discounted to give effect to those mitigating factors which the Defendant 

is able to take advantage of. 

 

[28] Hence, if the defendant aggravates the publication, the amount of damages may 
be increased and if for example, there was an earlier qualified offer to make amends 
which was accepted, then there would usually be a substantial discount. Further, the 
court would have to consider the gravity of the defamation on the complainant (John 
v MGN [1997] QB 586).  
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[29] In terms of comparative figures, the defendants submitted that in the case of SBC 
and Anor v Barrado (unreported) SCA 9/94 and 10/94, the principle of “the higher the 
Plaintiff’s position, the higher the damages” should be taken into consideration”. 
Barrado, the personal assistant to the President was awarded R 550,000 in the lower 
court and this was reduced to R 100,000 by the Court of Appeal. In Pillay v Regar 
Publication & Ors (1997) SLR 125 the initial award of R 450 000 was reduced to R 
175,000 on appeal. Mr Pillay was a senior minister in government.  
 
[30] In his final submission, the plaintiff submitted that in terms of the publication it was 
irrelevant whether a reasonable person would believe the article. This does not affect 
the right of action but is only reflected in the assessment of damages (Hugh v London 
Express Newspaper [1940] 2 KB 507, Morgan v Odhams Press Ltd [1971] 2 All ER 
1156).  
 
[31] It is the plaintiff’s submission that it has proven its case as there is no evidence 
controverting his and that of his witness and the wording of the defamatory article is 
clear, concise and should be given its ordinary interpretation. It is also his submission 
that the defences of fair comment and qualified privilege are defeated by proof that the 
defendants maliciously published the words complained of (Halsbury’s laws of 
England 76 para 145). Further, although public interest was pleaded it was not 
supported by evidence. The fact that the plaintiff was a clergyman and a political leader 
is not sufficient to prove the matter raised. It must be proven that the public interest 
consideration outweighs all considerations towards the plaintiff’s character, reputation 
and standing in the community.  
 
[32] The plaintiff also referred to the cases of Pillay and Barrado to show comparative 
awards and the principles used by the courts in making the awards. More recently in 
Ramkalawan v Gill (2015) SLR 405, the court awarded the sum of R 200, 000 in 
compensation in relation to a defamation by social media.  
 
[33] I find the submissions of the parties very helpful in many respects but unhelpful 
on some aspects given the present state of our defamation laws, frozen in time as it 
were. Article 1383(3) of the Civil Code of Seychelles provides –  

 

The provisions of this article and of article 1382 of this Code shall not apply 

to the civil law of defamation which shall be governed by English Law. 

 
[34] The Civil Code was enacted in 1975 and this means that the English law 
applicable to Seychelles is English law as it was in 1975 when the Civil Code came 
into effect (see Biscornet v Honoré (1982) SLR 451). The references to English 
defamation law after that date in Ramkalawan v Gill are therefore per incuriam. 
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[35] Defamation essentially is concerned with a balancing exercise between the right 
to free speech on the one hand and an interference with a person’s right to privacy 
and the right to a good name on the other hand. The law of defamation of Seychelles 
as summarised by Sauzier J in Esparon v Fernez and Anor (1980) SLR 148 is as 
follows: 
 

Under article 1383 of the Civil Code of Seychelles, defamation is governed 

by the principles of English Law. The following are the relevant principles 

for this case: 

1. A man commits the tort of defamation when he publishes to a third 

person words containing an untrue imputation against the reputation of 

another. 

2. Words which impute to the plaintiff the commission of a crime for 

which he can be made to suffer corporally by way of punishment are 

actionable without proof of special damage. 

3. A man, stating what he believes to be the truth about another, is 

protected in so doing, provided he makes the statement honestly and 

without any indirect or improper motive. 

 

[36] Dodin J in Pillay v Pillay (unreported) [2013] SCSC 68 expounded on the law in 
Seychelles. He stated  

 
There are five essential elements that a plaintiff must prove to establish 

defamation: (1) The accusation is false; (2) it impeaches the subject's 

character; (3) it is published to a third person; (4) it damages the reputation 

of the subject; and (5) that the accusation is done intentionally or with fault 

such as wanton disregard of facts or with malicious intention…. 

 

Allowable defences against defamation are justification which includes the 

truth of the statement, fair comment which is determined by whether the 

statement was a view that a reasonable person could have held, absolute 

privilege when the statements were made in Parliament or in court, or they 

were fair reports of allegations in the public interest and qualified privilege, 

where it is determined that the freedom of expression outweighs the 

protection of reputation, but does not amount to the granting of absolute 

immunity. A defamatory statement is presumed to be false unless the 

Defendant can prove its truth. 

 

In a case for defamation, in order to be granted compensatory damages, the 

Plaintiff must prove actual malice by establishing that the Defendant 

knowingly made the false statements or that the Defendant showed reckless 

disregard for the truth or that there was actual malice on the part of the 

Defendant. It must be noted that in such cases the Plaintiff has the burden 

only of proving that the statement was made by the Defendant and that it was 

defamatory. The Plaintiff is not required to prove that the statement was false 

although if that is proved it would certainly strengthen his claim. On the other 

hand, proving the truth of the statement is an affirmative defence available to 

the Defendant… 
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[37] The standard of proof in this matter is on balance of probability. Given that the 
defendants adduced no evidence and based on the legal expositions above and the 
evidence adduced by the plaintiff, I find that the essential elements of the delict of 
defamation has been proved in this case.  
 
[38] In his final submissions, as I have said, Mr Chetty has referred to the American 
case of Sullivan. That case and subsequent authorities relying on its proposition is not 
English law and therefore not Seychellois law either. In England, unlike in the United 
States of America, the law does not recognise any special privileges attaching to the 
profession of the press as distinguished from the members of the public. This was 
clarified by the Privy Council in the Indian case of Channing Arnold v King Emperor 
AIR 1914 PC 116,  at 117: 
 

The freedom of the journalist is an ordinary part of the freedom of the subject 

and to whatever length, the subject in general may go, so also may the 

journalist, but apart from statute his privilege is no other and no higher. The 

range of his assertions, his criticisms or his comments is as wide as, and no 

wider than that of any other subject. 

 

[39] Privilege remains limited to the President, members of the National Assembly, 
makers of statements during judicial proceedings and are they were fair reports of 
allegations in the public interest. It is up to the defendants to show that the reports 
were fair and made in the public interest. They did not.  
 
[40] In the circumstances the only issue that this court has now to decide is the 
quantum of damages to award in this matter.  
 
[41] As a matter of principle it should also be pointed out that moral damages are not 
applicable in defamation cases for it is English law that applies.  
 
[42] As I stated earlier, the longevity of this case in the court does not make the task 
of this Court easy. In 2006- 2007 awards for this type of case were R 70,000, R 
100,000 and R 175,000 (Prea v Seychelles People’s Progressive Front, Barrado and 
Pillay Regar Publications respectively).  
 
[43] The defamatory statements made were certainly of a scurrilous nature and from 
the evidence adduced and unrebutted did cause prejudice to the plaintiff for which 
compensation is due.  
 
[44] In Pillay v Regar Publications, Perrera J explained the principles of assessment 
for such prejudice in defamation cases as follows: 

 

(1) Consideration of the injury suffered. Here, the good standing and 

repute, the nature of his profession and the gravity of the imputation 

are relevant. 

(2) Regard must be had to the conduct of the defendant and the 

circumstances of the publication. 

(3) Punitive damages may be awarded against the defendant by way of a 

deterrent. 
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[45] Further in both Derjacques v Louise (1982) SLR 175 and Prea, the Court found 
that the assessment of damages must take into account the plaintiff’s position and 
standing, the nature of the defamation, the mode and extent of the defamation, the 
absence or refusal of any retraction or apology, and the whole conduct of the 
defendant. The higher the plaintiff’s position, the higher the damages. 
 
[46] In 2006, the plaintiff was the leader of the Opposition and a clergyman. As leader 
of the Opposition he enjoyed fifth position or so on the protocol list. His position was 
therefore very high as was that of Minister Pillay in the case of Pillay v Regar 
Publications. Hence, as was stated in Dingle Associated Newspapers Ltd [1961] 2 QB 
162, "[the] damages awarded have to be the demonstrative mark of vindication." 
 
[47] However, here is where the court encounters difficulties. In the recent defamation 
case of Ramkalawan v Gill, the publication was through social media. McKee J 
referred to the quotation from the US Supreme Court in Reno v American Civil Liberties 
Union 521 US 844 (1997) that: 
 

Through the use of chat rooms, any person with a chat line can become a 

town crier with a voice that resonates farther than it could from any soapbox.  

 

[48] Based on that fact, that is, the magnified publication through the internet, he 
awarded Mr Ramkalawan for a much worse defamation R 200,000. That award was 
made in 2016.  
 
[49] I am aware that if the decision in this case was made in 2006 or thereabouts as it 
should have been, the developments in internet or social media as we know today 
together with  enhanced publication would not have been a comparative factor but I 
am unable to close my eyes to it in deciding the award in this case given that I am 
making this decision in 2017.  
 
[50] In the circumstances, given all the above mentioned comparators I consider that 
a sum of R 100,000 is a reasonable sum that should be awarded to the plaintiff 
together with interest thereon and costs of the action. 
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TOMKING v MARIE 
 
S Govinden J 
31 May 2017 MA 251/2016 (MC 97/2015); [2017] SCSC 439 
 
Civil procedure – powers of courts before the commencement of proceedings – 
inspection and valuation of property – Norwich Pharmacal principles   
 
The applicant sought a court order for the inspection and valuation of the respondent’s 
property before the court proceedings. The valuation result would be used to 
determine the suit anticipated by the applicant against the respondent on the basis of 
a de facto relationship or unjust enrichment. The respondent objected to the 
application, arguing inter alia that the applicant did not have any cause of action 
against her. 
 
JUDGMENT Application granted.  

 
HELD 

1 The jurisdiction and powers of the High Court of Justice in the English law (namely 
s 21 of the Administration of Justice Act and s 33 of the Supreme Court Act) are 
applicable to ss 22 and 23 of the Seychelles Code of Civil Procedure.  

2 Before the commencement of court proceedings, the courts are vested with 
equitable power to administer justice and to exercise such equitable jurisdiction 
where no other sufficient legal remedy is available.  

 
Legislation  

Code of Civil Procedure, ss 22, 23 
Courts Act, ss 5, 6, 17 
 
Cases 

Global Energy Horizons Corporation v Victoria Corporate Agent (Proprietary) Limited 
[2014] SCSC 10 

Ramkalawan v Agency of Social Protection (2016) SLR 43 
 
Foreign legislation 
Administration of Justice Act (England), s 21(1) 
Rules of the Supreme Court (Amendment) (England), r 38(1)(3) 
Supreme Court Act (England), s 33(1) 
 
Counsel E Chetty for applicant 

 N Gabriel for respondent 
 
S GOVINDEN J 
 

[1] This is a ruling in MA 251 of 2016 filed on 10 June 2016 and pleadings closed on 
that date and reinstatement of MC 97 of 2015 was granted on 3 November 2016, which 
latter miscellaneous application had been dismissed on 18 May 2016. 
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[2] Counsel for the applicant thereafter filed the current motion duly substantiated by 
an affidavit of the applicant dated 10 June 2016 wherein this Court is being moved in 
terms of s 17 of the Courts Act (the “Act”), as read with the provisions of s 21 (1) of the 
Administration of Justice Act of 1969 of England incorporated as s 33 (1) of the 
Supreme Court Act of 1981 of England.  
 
[3] The basis of the application of s 17 of the Act is that the High Court of England 
enjoyed the power to order the inspection of property prior to the commencement of 
proceedings as at 1976. Then in terms of s 17 of the Courts Act, the Supreme Court 
of Seychelles also enjoys similar power and should exercise it in this instance.  
 
[4] The respondent by way of an affidavit dated 18 January 2017, objects to the 
application and objects to the valuation and inspection of Parcel Nos J 2906 and J 
2907, which are alleged to be duly registered in her sole name as registered owner 
and that the applicant has no right to enter her property without her permission. It is 
further denied that the applicant has a cause of action against her. Hence the 
respondent moves for dismissal of the application.  
 
[5] It is to be noted en passant that the respondent has by virtue of most of the 
averments in her affidavit responded to what I would consider “a pre-empted plaint 
which is not yet before the Court and which the applicant seeks to file only after the 
inspection as sought has been performed”.  
 
[6] To that end, this Court shall refrain from adjudicating on any “speculated averments 
relating to ‘facts’ to which it is not yet privy in view of absence of a plaint before the 
Court at present” and focus only on the averments of the affidavit specific to the 
application.  
 
[7] Having set out the issues involved in this case, I will start by setting out the position 
of the law vis-a-vis those issues. 
 
[8] It is a general principle of the law of civil procedure that “all civil and commercial 
suits, actions, causes and matters shall be brought before the Supreme Court, save 
in cases where other provisions is made by law”. And that, “every suit shall be 
instituted by filing a plaint in the registry” (ss 22 and 23 of the Seychelles Code of Civil 
Procedure (the "Code").  
 
[9] There is no express provision in the Code relating to the power of the Court to grant 
an order for the inspection of property prior to commencement of proceedings by virtue 
of arts 22 and 23 of the Code.  
 
[10] Counsel Mr Hoareau, by virtue of the cited motion, is however moving this Court 
to exercise its powers by virtue of s 17 of the Act to grant this motion, in light of the 
above cited s 21 (1) of the Administration of Justice Act of 1969 of England and further 
incorporated as s 33 (1) of the Supreme Court Act of 1981 of England.  
 

[11] Sections 21(1) of the Administration of Justice Act of 1969 of England should be 
read in line with the Rules of the High Court, namely r 38(1)(3) of the Supreme Court 
of Judicature England Procedure, the Rules of the Supreme Court (Amendment No 5) 
1971, which govern proceedings arising out of originating summons under s 21(1). 
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[12] Section 17 of the Act provides as follows:  
 

In civil matters whenever the laws and rules and procedure applicable to the 

Supreme Court are silent, the procedure, rules, and practice of the High Court 

of Justice in England shall be followed as far as practicable (I note more 

particularly by way of the marginal notes to section 17 as cited that the 

Practice and procedure of the High Court of Justice in England when to apply 

8/13/1976). 

 
[13] The provisions of s 17 of the Act I venture to say “in civil matters, whenever the 
laws and rules of procedure applicable to the Supreme Court are silent” is quite wide 
in terms of interpretation as to the extent of the powers of the Supreme Court and in 
terms of prescription as to applicability of the relevant rules and practice as existing in 
England and this contrary to certain jurisdictions where a clear indication of the extent 
of the applicable law is clearly demarcated.  
 

[14] I also in the same light deem it fit to consider the provisions of s 17 of the Act and 
read these together with the provisions of ss 5 and 6 of the Act which provide as 
follows: 
 

Section 5 (Jurisdiction in civil matters):  

The Supreme Court shall continue to have, and is hereby  invested with full 

original jurisdiction to hear and determine all suits, actions, causes, and 

matters under all laws for the time being in force in Seychelles relating to 

wills and execution of wills, interdiction or appointment of a curator, 

guardianship of minors, adoption, insolvency, bankruptcy, matrimonial 

causes and generally to hear and determine all civil suits, actions, causes and 

matters that may be brought or may be pending before it, whatever may be 

the nature of such suits, actions, causes or matters, and, in exercising such 

jurisdiction, the Supreme Court shall have, and is hereby invested with, all 

the powers, privileges, authority, and jurisdiction which is vested in, or 

capable of being exercised by the High Court of Justice in England. 

 

Section 6 (Equitable powers):  

The Supreme Court shall continue to be a Court of Equity and is hereby 

invested with powers, authority, and jurisdiction to administer justice and to 

do all acts for the due execution of such equitable jurisdiction in all cases 

where no sufficient legal remedy is provided by the law of Seychelles. 

 
[15] In direct reference to this matter, s 21(1) of the Administration of Justice Act of 
1969 of England entitled “Powers of court exercisable before commencement of 
action” clearly provides as follows:  
 

On the application of any person in accordance with rules of court, the High 

Court shall, in such circumstances as may be specified in the rules, have 

power to make an order providing for any one or more of the following 

matters, that is to say –  
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(a) the inspection, photographing, preservation, custody and detention or 

property which appears to the court to be property which may become 

the subject-matter of subsequent proceedings in the court, or as to 

which any question may arise in any proceedings. 

 

As rightly pointed out by counsel for the applicant, s 21(1) of the Administration of 
Justice Act of 1981 of England has been replicated in s 33(1) of the Supreme Court 
Act of 1981 of England entitled “Powers of High Court exercisable before 
commencement of action”. 
 
[16] Now, having set out the provisions of our law regarding the powers of the Supreme 
Court “before commencement of action”, it is opportune to note that in these 
proceedings as it would be revealed from pleadings filed more particularly, the affidavit 
of the applicant dated 6 November 2015 as read with the affidavit dated 10 June 2016, 
that the basis of the institution of the proceedings by way of motion is for an Order 
“authorising Stanley Valentin, in his capacity as an expert in evaluating properties, to 
inspect parcels J2909 and J2910 and/or the house situated thereon, for the purpose 
of valuing the said parcels J 2909 and J 2910 and/or the said house, to ascertain their 
market value as at October 2014” and at paras 10 and 12 of the aforecited affidavit 
that, “I aver that I intend to institute a suit against the respondent either on the basis 
of a de facto partnership or unjust enrichment to claim for my monetary entitlement in 
the value of the said properties and hence it is essential that the said properties and 
the house be evaluated so as to ascertain their value”. 
 
The affidavit continues at para 12: “On the basis of all the above the said properties 
would be the subject matter of the suit or the very least the value of the said properties 
would be an issue to be determined in the suit I intend to institute against the 
respondent”. 
 
Paragraph 11 of the same affidavit further states that: “I have appointed Mr Stanley 
Valentin as my expert to evaluate the said properties”.  
 

[17] The Court further notes with regard to para 11 of the said affidavit a further affidavit 
in support of Mr Stanley Valentin, quantity surveyor, producing and exhibiting copy of 
his certificate as quantity surveyor and agreeing to the appointment by the applicant. 
 
[18] Now, on the basis of the above illustration of the law applicable in Seychelles with 
regards to the powers of the Court exercisable before commencement of proceedings 
as provided at ss 22 and 23 of the Code, it is abundantly clear that the relevant 
provisions of the laws of England as cited are applicable by virtue of the Supreme 
Court having been vested with the powers, authorities and jurisdiction possessed and 
exercised by the High Court of Justice in England with respect to jurisdiction in civil 
matters and additionally vested with equitable powers, authority and jurisdiction to 
administer justice and to do all acts for the due execution of such equitable jurisdiction 
in all cases where no sufficient legal remedy is provided by the law of Seychelles. 
 
[19] I find further that the affidavits of the applicant in support of the application as per 
the stated rule disclose all the essential particulars displaying a full and frank 
disclosure as to what is required by way of the inspection and also the purpose for 
which the order is required. It is also obvious that the applicant is coming to this Court 
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by way of necessity arising from the absence of any other practicable means of 
obtaining the essential information sought and this is corroborated by the respondent’s 
objections in her affidavit to allow same to be done. 
 
[20] It follows and I find that the respondent as per the affidavit of 2 February 2016 and 
18 January 2017 is in fact contesting the basis of an “anticipated suit” yet to be filed 
before this Court following this application and hence the objections are premature in 
terms of substance. Secondly the reason as cited at para 14 of the latter mentioned 
affidavit, that the basis of the objection is that the applicant has no cause of action 
against the respondent is also premature and devoid of merit at this stage of the 
proceedings for the above-stated reason.  
 
[21] I find therefore, by way of direct illustration that as our courts have exercised their 
jurisdiction for orders of “discovery under the ‘Norwich Pharmacal principles’ as 
provided for in Rule 31. 16 of the Civil Procedure Rules of the Supreme Court of 
England (White Book) and as clearly illustrated in the matters of Global Energy 
Horizons Corporation v Victoria Corporate Agent (Proprietary) Limited [2014] SCSC 
10 and Ramkalawan v Agency of Social Protection (2016) SLR 43, the Supreme Court 
exercised its powers to grant such a relief by virtue ss 5, 6 and 17 of the Act. In the 
exercise of the powers and jurisdiction conferred upon this Court by virtue of ss 5, 6 
and 17 of the Act, I grant this application and order as follows: 
 

(i) Quantity surveyor namely, Mr Stanley Valentin in his capacity as an 
expert in evaluating properties, is to inspect parcels J2909 and J2910 
and/or the house situated thereon, for the purpose of evaluating the said 
parcels and/or the said house to ascertain their market value as at 
October 2014. 

(ii) The respondent shall allow such an inspection as ordered by this Court 
in terms of the contents above-referred. 

(iii) Unless the court orders otherwise, the applicant shall bear all the cost 
associated with the inspection as sought and granted and costs 
 associated to this application and reasonable costs to the respondent for 
complying with this order. 
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PARTI LEPEP v UMARJI AND SONS (PTY) LTD 
 
F Robinson, J 
27 June 2017 [2017] SCCC 6 
 
Civil procedure – stay pending appeal 
 
The respondent obtained judgment against the applicant in the Constitutional Court. 
The applicant sought a stay of judgment pending appeal. 
 
JUDGMENT Stay refused. 
 
HELD 
1 In order to determine whether to grant a stay, the court must carry out a balancing 

act to decide what is just in the circumstances. 
2 The grounds for consideration are: 

1 The appellant would suffer loss which could not be compensated 
in damages. 

2 Where special circumstances of the case so require. 
3 There is proof of substantial loss that may otherwise result. 
4 There was a substantial question of law to be adjudicated upon 

the hearing of the appeal 
5 Where if the stay is not granted the appeal if successful, would 

be rendered nugatory. 
 
 
Legislation 
Legal Practitioner’s (Professional Conduct) Rules 2013 
Seychelles Code of Civil Procedure s 229 
 
Cases 
Casino Des Seychelles Ltd v Compagnie Seychelles (Pty) Ltd SCA 2/94 
MacDonald Pool v Despilly William Civil Side No. 224 of 1993 
 
Counsel  F Bonte for applicant 

F Ally for the 1st respondent 
G Thachett for the 2nd respondent 

 
F ROBINSON J 
 

[1] On 30 March 2017, the Constitutional Court, in CP4/2016, gave judgment in favour 
of the 1st respondent, (then petitioner), as follows: 
 

(1) We declare that the transfer of parcel V4908 [the Property] by the First 

Respondent to the Second Respondent a contravention of the First 

Respondent’s powers and obligations under Part III of Schedule 7 of 

the Transitional provisions of the Constitution and the constitutional 

right of the Petitioner to property; 
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(2) We rescind, cancel, annul or revoke the said transfer of Parcel V4908 

[the Property] by the First Respondent to the Second Respondent and 

order the Land Registrar to act accordingly; 

(3) We declare that Parcel V4908 [the Property] be returned and/or 

transferred to the Petitioner for the reasons that the First Respondent 

had not developed Parcel V4908 [the Property] and had no plans to 

develop Parcel V4908 [the Property] on the coming into force of the 

1993 Constitution; 

(4) We order the Land Registrar to rectify the land register of parcel V4908 

[the Property] by registering the Property in the name of the Petitioner. 

 

The judgment delivered on 30 March 2017 by the Constitutional Court, in CP4/2016, 
is hereinafter referred to as ″the judgment″. 
 
[2] The court is now in the presence of an application aimed at obtaining a stay of 
execution of the judgment pending the determination of an appeal lodged against that 
judgment. 
 
[3] For the reason stated in the judgment, the Constitutional Court treated CP4/2016 
as one made by the petitioner (now 1st respondent), the Government of Seychelles 
(now 2nd respondent) and Parti Lepep (now applicant). For the reason stated in the 
judgment, the court treats this matter as one made by the applicant, the 1st respondent 
and the 2nd respondent. The court reminds Mr Bonte of his duties and responsibilities 
under the Legal Practitioner’s (Professional Conduct) Rules 2013, which it has spelt 
out in the judgment. 
 
[4] Section 229 of the Seychelles Code of Civil Procedure provides: 
 

An appeal shall not operate as a stay of execution of the proceedings under 

the decision appealed from unless the Court or the Appellate Court so orders 

and subject to such terms as it may impose. No intermediate act or proceeding 

shall be invalidated except so far as the Appellate Court may direct. 

 

[5] In MacDonald Pool v Despilly William Civil Side No. 224 of 1993, the Supreme 
Court set out five grounds which may be considered in granting a stay of execution of 
a judgment pending appeal: 
 

1 The appellant would suffer loss which could not be compensated in 

damages. 

2 Where special circumstances of the case so require. 

3 There is proof of substantial loss that may otherwise result. 

4 There was a substantial question of law to be adjudicated upon the 

hearing of the appeal 

5 Where if the stay is not granted the appeal if successful, would be 

rendered nugatory. 
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In Casino Des Seychelles Ltd v Compagnie Seychelles (Pty) Ltd SCA 2/94 the Court 
of Appeal of Seychelles added a further consideration that although an appeal does 
not operate as a stay of execution, save in exceptional circumstances, the court ought 
not to make any order which would have the effect of the Court of Appeal of Seychelles 
being faced with a fait accompli in respect of the appeal. 
 
[6] Mr Olsen Vidot, the CEO of Parti Lepep, states in the affidavit in support of the 
application for a stay: 
 

1. That the 2nd Respondent is against the decision given by the 

Constitutional Court on the 30th March, 2017. 

2. That we have on the 19th April 2017, filed an appeal to the Seychelles 

Court of Appeal against the said decision and has a very high chance 

of succeeding in the appeal. 

3. That it is therefore just and necessary that the order be stayed in the 

above mentioned suit pending the hearing of the appeal to the Court of 

Appeal of Seychelles. 

4. That the matter be heard as one of extreme urgency…. 

 

[7] In exercising the discretion given to it, the court will have to carry out a balancing 
exercise in order to decide what is just in the circumstances of the case. After hearing 
the submissions of counsel for the parties, mentioning that the 2nd respondent supports 
the application for a stay, the reasoning of the court is as follows. The applicant has 
failed to indicate the actual grounds of appeal which it wishes to raise before the Court 
of Appeal of Seychelles. In the Court’s view, it has a duty to ascertain, in the present 
application, that the grounds of appeal raise a substantial question of law to be 
adjudicated upon or any other ground as set out in the mentioned cases. When such 
grounds are not specified, it is not possible for the court to carry out the above 
exercise. The court is not prepared to assume that applicant has arguable grounds of 
appeal. Further, the court adds in passing that reproducing or exhibiting grounds of 
appeal will not achieve this result unless the grounds of appeal contain material which 
can serve as a basis of the assessment of their arguability. 
 
[8] Having regard to: 
 

(a) the detailed reasons spelt out in the judgment; 
(b) the wording of the affidavit which in effect alleges that applicant ″has a 

very high chance of succeeding in the appeal″ in the absence of any 
evidence of the grounds of appeal and sufficient explanation to show the 
arguability of those grounds of appeal, 

 
the court refuses to exercise its discretion to order a stay of execution of the judgment. 
 
[9] For all the reasons given above, the court dismisses the application with costs. 
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D’ACAMBRA & ESPARON v ESPARON 
 
Master Carolus 
27 July 2017  MC 18/2017; [2017] SCSC 717 
 
Family law – guardianship – illegitimate child – minor parent  
 
The applicants are the parents of the respondent. They applied for the guardianship 
of their minor grandson whose mother is the respondent. The respondent is still a 
minor living with the applicants and entirely supported by the applicants. The 
respondent and the father of the child did not object to the application.  
 
JUDGMENT Application granted. The respondent may regain the guardianship of her 
son once she reaches the age of majority.  
 
HELD 

Where a parent is a minor and unable for that reason to look after the minor’s child, 
guardianship of the child may be removed from the minor parent. 
 
Legislation  

Civil Code, art 394 
 
Counsel J Renaud for applicants   

C Cesar for the Attorney-General 
 
MASTER CAROLUS 
 

[1] The applicants, Margaret, Marie D'Acambra and Kevin Ted Esparon of La Louise, 
Mahe, Seychelles, have applied to this Court for an order appointing them as the 
guardians of a minor child namely, Haiden Samuel Esparon. The application is 
supported by an affidavit sworn by the applicants and other relevant documents. 
 
[2] The following averments are made in the application: 
 

1. That the respondent is a minor born on 6 February 2002 and is the 
daughter of the applicants. 

2. That on 9 March 2015 the respondent gave birth to one child namely, 
Haiden Samuel Esparon. 

3. That the birth of the child is registered in Civil Status Register No 0292 
of 2015 C. 

4. That the respondent was and still is a minor living with her parents, the 
applicants. 

5. That the respondent is unable to look after the said child as she is still 
a minor living with her parents and is still attending school at Plaisance 
Secondary School. 

6. That since the birth of the said child Haiden Samuel Esparon, the 
applicants who are also the grandparents have been the ones taking 
care of him and ensuring his proper upbringing. 

7. That on 17 June 2015, the Family Tribunal of Seychelles gave the 
applicants legal custody of the minor Haiden Samuel Esparon. 
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8. That it is necessary and in the interest and welfare of the said child 
Haiden Samuel Esparon, that a guardian in place of her mother, who is 
also a minor be appointed. 

9. That the applicants consider themselves to be fit and proper persons to 
be appointed guardian to the minor child and they are willing and 
prepared to accept such appointment. 

10. The applicants are under no legal disability to be so appointed. 
 

[3] The Director of Social Services who was given notice of the application submitted 
a 
Social Services Report (the "Report") to the Court dated 12 June 2017. It is stated in 
the Report that the applicants Margaret, 36 years old, and Kevin, 40 years old are the 
parents of the respondent Audrey Kimberley Esparon, 15 years old and Aaron Ted 
Esparon, 11 years old. Audrey is the mother of Haiden Samuel Esparon, 2 years old, 
and they all live together as a family. According to the Report Margaret is an agent 
with the National Drugs Enforcement Agency and Kevin is a driver with the Seychelles 
Public Transport Corporation. Audrey and her brother attend the Plaisance 
Secondary School whilst Haiden stays with a child minder during the day. 
 
[4] It is stated in the Report that, although Audrey is a good parent to the minor child 
and takes good care of him, the applicants would like to be appointed as guardians 
of the minor child so as to facilitate handling of legal matters concerning him and 
matters such as applying for a passport for him, administration of his bank account 
and setting up a life insurance policy for him, which all require that the applicants 
have the necessary legal authority. Such legal authority would be conferred upon the 
applicants if they were appointed guardians of the minor child especially as the 
mother of the minor child is still a minor herself. 
 
[5] It is also stated in the Report that the applicants stressed that it is not the 
applicant's intention to take over Audrey's parental rights but rather to safeguard 
Haiden's interests. According to the Report, after having been explained the effect of 
the grant of an adoption order, the respondent agreed to the applicants being 
appointed guardians to her son, given their plans for him. 
 
[6] According the Report, observation of the minor child revealed that he was jovial, 
well kempt and close to both his mother and grandparents. 
 
[7] It is further stated in the Report that Haiden's father is Mario Madeleine and that 
he is providing towards his son's upkeep and has access to him. I note that the minor 
child has not been legally acknowledged by his father whose name does not appear 
in the child's Certificate of Birth. According to the Social Services Report, the Social 
Services contacted Mario by telephone to inform him of the present application and 
he stated that he had no objection to the applicants being appointed guardians of the 
minor child. 
 
[8] The Report concludes by recommending in favour of the appointment of the 
applicants as guardians of the minor child. 
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[9] The 1st applicant and the respondent also testified on oath in respect of the 
application. Their testimony, in essence, confirmed the matters stated in the 
application and the Social Services Report. The 1st applicant stated that the applicants 
have been living together for the past twenty years and gives the impression that they 
are in a stable relationship. 
 
[10] The 1st applicant testified that the respondent gave birth to Haiden when she was 
still in Secondary School and that she is currently in her third year of Secondary 
School having repeated one year because of her pregnancy. 
 
[11] The 1st applicant produced an order of the Family Tribunal in Case No 41/15 
dated 17 June 2015, in terms of which legal custody of the minor child was granted 
jointly to the 1st applicant Margaret D'Acambra and the respondent Kimberley 
Esparon, and Mario Madeleine was ordered to pay maintenance for the child. 
 
[12] The 1st applicant testified that they have been providing for and taking care of all 
the material needs of the child since his birth and that they have had no difficulty in 
doing so since the applicants both work. She added that other than the R 800 
contributed by Mario towards the maintenance of the minor child, the applicants bear 
all the costs of providing for the needs of the minor child as the child's mother is still 
a minor and does not work. She testified that the applicants treat the minor child like 
they treat their own two children and want him to have the same opportunities as their 
own children, hence the application to be appointed as his guardians. 
 
[13] After the Court had explained to the respondent her obligations as guardian of 
the minor child, she testified to the effect that due to her age and her present 
circumstances she does not feel able to fulfil her obligations as guardian of the minor 
child and agreed to the applicants being appointed as his guardians. 
 
[14] The legal provisions applicable to guardianship of natural children minors are 
found in art 394 of the Civil Code of Seychelles which provides as follows: 

 

1. Illegitimate children shall have a guardian in the same manner as 

legitimate children. If the father and mother of the illegitimate child 

have both recognised the child, the Court may decide which of them 

shall become guardian. If only one of the parents has recognised his 

child he shall be his guardian. 

2. If an illegitimate child has not been recognised he shall have his 

natural mother as a guardian as of right. The Court shall be entitled to 

grant the custody of a child to the mother, even if the father has 

recognised the child and acts as guardian. 

3. If the illegitimate child has no parent, or if the latter is unable to act, 

the guardian of the child shall be appointed by the Court. [Emphasis 

added] 

 

[15] On the basis of the evidence on record, I am of the view that it is in the best 
interests of the minor child that this application is granted as the biological mother of 
the child is unable to fulfil her obligations and properly discharge her duties as 
guardian of the minor child. The mother of the minor child is still a minor and attending 
Secondary School. She is still in the care of, and living with her parents, the 
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applicants, who are still providing for her and have also been providing for the minor 
child since his birth. She has no income or means of providing for the needs of the 
minor child. I also take note that she has agreed to the application. 
 
[16] I am satisfied on the other hand, that the applicants are able and willing to be 
appointed as guardians of the minor child and to carry out the duties of guardians as 
laid down by the laws of Seychelles and that they are not subject to any legal 
incapacity to be so appointed. 
 
[17] I also take into consideration that the Social Services, in their report submitted to 
this Court, recommended in favour of the appointment of the applicants as guardians 
of the minor child and that Mrs Cesar representing the Ministere Publique did not 
object to the application. 
 
[18] In the circumstances and in accordance with the legal provisions cited above, I 
hereby remove guardianship of the minor child from the respondent and appoint the 
applicants Margaret Marie D'Acambra and Kevin Ted Esparon as the guardians of 
the minor child Haiden Samuel Esparon. 
 
[19] The Court may, upon the application of the respondent, once she has attained 
the age of majority, and upon satisfying the Court that it is in the best interests of the 
minor child to do so, restore guardianship of the minor child to the respondent. 
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KARUNAKARAN v CONSTITUTIONAL APPOINTMENTS AUTHORITY; IN RE S 
118 OF CODE OF CIVIL PROCEDURE 

 
F Robinson, M Vidot, L Pillay JJ 
28 July 2017  MA 157/2017 (CP 03/2017); [2017] SCCC 10  
 
Constitution – civil procedure – leave to intervene – locus standi  
 
The respondent filed a petition before the Constitutional Court to challenge the 
establishment of the Tribunal of Inquiry by the Constitutional Appointments Authority 
(CAA). Following that petition, the applicants who were the chairperson and a member 
of the CAA at the time the Tribunal was established sought leave to intervene. The 
respondent and the CAA opposed the application. 
  
JUDGMENT Leave to intervene not granted. 
 
HELD 
1 To determine whether applicants have locus standi, the applicants have to satisfy 

the court that either (i) their rights under Chapter III have been or are likely to be 
contravened by the final judgment if they are not allowed to intervene in the 
petition, or (ii) there has been a contravention of provisions other than Chapter III 
and they have an interest in that matter.  

2 Applicants who are not seeking constitutional relief, do not fall within the scope of 
arts 46(1) and 130 of the Constitution. 

 
Legislation  

Constitution, arts 46, 129, 130, 134, 139 
Code of Civil Procedure, ss 112, 117, 118, 175, 339, 341  
Constitutional Court (Application, Contravention, Enforcement or Interpretation of the 

Constitution) Rules, rr 2(2), 3(3) 
 
Cases 

Chow v A-G [2007] SCA 2 
Lise Morel Duboil v A-G and Josephine Maryse Berlouis CP 10 of 2011 
Dubois v President of the Republic (2016) SLR 553 
D’Emmerez v Biggerstaff & Anor (1916) MR 105 
Essack v Auto Clinic (Prop) Ltd (2000) SLR 125 
Michel v Dhanjee (2012) SLR 258 
 
Foreign cases 

A-G of The Gambia v Momodou Jobe [1984] 3 WLR 174 
Ahmedabad Municipal Corporation v Raju Bhai Som Bhai Bharward (2015) 7 SCC 

663 
Catanic Components Ltd v Hill and Smith Ltd (1982) RPC 183 (HL) 
Raffaut v Mauritius Marine Insurance Co (1886) MR 108 
Société United Docks v Government of Mauritius (1985) LRC Const 801 
State of UP and Another Worker v COD Chheoki Employees’ Co-operative Society 

Limited and Others (1997) 3 SCC 681 
Subhash Kumar v The State of Bihar and Ors [1991] SCR 1(5) 
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Counsel A Madeleine for the applicants 
A Amesbury, A Derjacques, D Esparon for respondents 

 
M VIDOT J (L PILLAY J CONCURRING)  
 
The 1st Respondent’s Petition 
 
[1] The respondent, Duraikannu Karunakaran, (petitioner in case CP03/2017), is a 
judge of the Supreme Court of Seychelles. The Constitutional Appointments Authority 
(CAA) is an authority established under art 139(1) of the Constitution whose functions 
as conferred upon it by the Constitution include inter alia the appointment and removal 
of judges of the courts of Seychelles, through due process of appointing tribunals to 
hear and inquire into complaints made against a Justice of Appeal or judge as provided 
by art 134(2) of the Constitution. Judge Karunakaran is the subject of a Tribunal of 
Inquiry (“the Tribunal”) set up under art 134(2)(a) of the Constitution following a 
complaint lodged before the CAA by the Chief Justice Mathilda Twomey. By letter 
dated 7 October 2016, the CAA informed Judge Karunakaran of the complaint and 
that a Tribunal had been set up. By letter date 10 October 2016, the then President 
James Michel informed Judge Karunakaran that following the setting up of the Tribunal 
to inquire into his ability to perform the functions of the Office of Judge of the Supreme 
Court, he was being suspended. 
 
[2] On 25 May 2017, the 1st respondent filed a petition before the Constitutional Court 
of Seychelles challenging the setting up of the Tribunal. His contention is that the 
appointment of the Tribunal is unconstitutional and that it was made in contravention 
of art 134(2) of the Constitution. The 1st respondent, in his affidavit attached to his 
petition further complains that the CAA “arbitrarily and unconstitutionally without 
assessment of the complaint  in order to consider whether the question of his removal 
from office ought to be investigated as required under art 134(2) of the Constitution, 
appointed the Tribunal”.  
 
[3] The 1st respondent further argues that since the appointment of the Tribunal was 
unconstitutional, his interest is being affected and continues to be affected by the 
alleged contravention of art 134(2) of the Constitution. Therefore, he prays the 
Constitutional Court inter alia for the following relief – 

 
(a) A declaration that the appointment of the Tribunal by the CAA is 

unconstitutional, null and void ab initio; and 

(b) The granting of any such remedy under the Constitution as this 

Honourable Court deems fit. 

 
The Application for Intervention 
 
[4] Following the filing of the said petition by the 1st respondent, the applicants; Mrs. 
Marie-Ange Hoareau and Jane Georgette Carpin have filed this application pursuant 
to s 118 of the Seychelles Code of the Civil Procedure (SCCP), seeking leave to 
intervene in the main case. The applicants are respectively the former chairperson 
and a member of the CAA.  At the time that the decision was made by the CAA to  
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appoint the Tribunal as afore mentioned, the applicants were members of the CAA. 
They have now resigned and new members were appointed following an amendment 
to the Constitution that enlarged the membership of the CAA.  
 
[5] In their affidavits spelling out the reasons in favour of intervention the applicants 
rehearsed inter alia the following; 

 

i. That they are interested in the event of the Petition in that they were 

former members of the CAA and that they formed part of its 

determination to set up the Tribunal in respect of the 1st Respondent, 

Judge Karunakaran; 

ii. That the fact that the 1st Respondent is alleging that the 2nd 

Respondent (CAA) in appointing the Tribunal acted arbitrarily and 

unconstitutionally, without making an assessment of the complaint 

as he avers is required under Article 134(2) of the Constitution and 

that further to a Press Release, the “newly appointed CAA” stated to 

the effect that there is nothing on the files left by “its predecessors to 

indicate that there was any consideration  of the complaints before 

the appointment of the Tribunal and that it has had to assume that the 

former CAA did not consider the complaints in depth but 

automatically appointed the Tribunal”, seriously damaging their 

personal reputation and integrity; 

iii. That the CAA as presently constituted would concede to the Petition 

of the first Respondent and that the CAA as presently constituted is 

acting in collusion with the Petitioner to interfere with the 

establishment of the Tribunal against the 1st Respondent; 

iv. That they hold pertinent facts that would assist this Court to make a 

fair and just decision; 

v. That in view of averments of  iii above, the CAA as presently 

constituted would concede to the Petition, thus insinuating that they 

did not discharge their responsibility as chairperson and member of 

the CAA in accordance with the Constitution in appointing the 

Tribunal; and 

vi. That having regard to the timing and content of a Press Release of 

the CAA (exhibited as A1) it is unlikely that the CAA as presently 

constituted will defend the integrity of the former members of the 

CAA in the Petition. 

 
[6] On 21 May 2017, the CAA had issued a press release decrying the manner in which 
the CAA, as then constituted, appointed the Tribunal. We shall refrain at this stage 
from commenting on the propriety in issuing such a press release at the time it did. 
 
Brief Overview of Counsel’s Submissions 
 
[7] Mrs A Amesbury and Mr A Derjacques, counsel for the 1st and 2nd respondents 
respectively oppose the application for intervention. The Acting Attorney-General 
(“AG”) Mr. D. Esparon, the 3rd respondent supported the application. Mrs Amesbury 
raised objections on both points of law and on the merits as did Mr Derjacques. 
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Objection on Points of Law 
 
(i) Locus Standi 
 
[8] Mrs Amesbury argued that the applicants have no locus standi to intervene in the 
1st respondent’s petition. She argued that the applicants have no legal rights to invoke 
the jurisdiction of the Constitutional Court in order to enforce personal rights to 
reputation, which is a civil right, maintainable and preserved in the Civil Code of 
Seychelles. She added that the applicants are seeking civil remedies for the protection 
of their interest and rights pertaining to their personal reputation which are available in 
civil suits. These are not remedies available before the Constitutional Court. She 
maintains that the applicants have no locus standi because they have no personal 
interests or rights directly involved in the facts and circumstances of the case to justify 
their intervention in the constitutional petition. 
 
(ii) Jurisdiction 

 
[9] Counsel for the 1st respondent further argued that the jurisdiction and powers of 
the Constitutional Court shall be exercised only in relation to matters relating to the 
application, contravention, enforcement and /or interpretation of the Constitution, vide 
art 129(1) of the Constitution. Therefore, matters relating to reputation, integrity and 
alleged collusion between parties fall outside such jurisdiction. Hence this Court has 
no power to entertain the application. 
 
(iii) No Cause of Action. 
 
[10] Counsel for the 1st respondent reminded the Court that an application for redress 
before the Constitutional Court is under either art 130(1) or art 46(1) of the 
Constitution. In order to constitute a valid cause of action, the applicant has to satisfy 
two conditions, which are – 

 

(a) There should have been an allegation that a provision of the Constitution 
that has been contravened or likely to be contravened; and 

(b) That the person’s interest is being or likely to be contravened. 
 

Counsel submitted that the present application does not satisfy, directly or indirectly 
the said two conditions. 

 

(iv) Abuse of Procedural Law by the Applicants 
 

[11] It is the contention of counsel for the 1st and 2nd respondents that the Constitution, 
vide r 2(2) of the Constitutional Court (Application, Contravention, Enforcement or 
Interpretation of the Constitution) Rules (“the Rules”) does not provide for third parties 
to intervene in a pending constitutional suit. They refer to s 117 of the SCCP.  
 
[12] The 1st and 2nd respondents therefore submit that the application for intervention 
is a gross abuse of procedural law and should be dismissed. They accuse the 
applicants of seeking to manipulate the proceedings and that they are misapplying the 
Rules to obstruct proceedings and argue that at best the applicants should be 
produced as witnesses to the case.  
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[13] Counsel for the applicants submitted that her clients have locus standi for 
intervention as they are interested parties as provided under s 118 of the SCCP. As 
far as the contention that the applicants have no cause of action, counsel admitted 
that the applicants are not seeking constitutional remedies pursuant to art 46(1) and/or 
art 130(1) of the Constitution. The applicants are said to be merely “seeking an 
opportunity to rebut erroneous assumptions contained in the press release”. 
 
[14] The applicants further argue that this Court has jurisdiction to entertain their 
application as they seek to establish, contrary to averments by the 1st respondent as 
pleaded in his petition, that the CAA acted lawfully and performed the responsibilities 
accorded to it under art 134(2) of the Constitution. They most strenuously refute 
declarations made in the press release on which the 1st respondent’s petition is rooted. 
They go on to argue that the Constitutional Court is the proper forum to resolve the 
contentions they have in respect of the aforesaid petition. 
 
[15] Counsel for the applicants rejects all suggestions that they are abusing procedural 
law. They rely on r 2(2) of the Rules and s 118 of the SCCP, and referred to Lise Morel 
Duboil v A-G and Josephine Maryse Berlouis CP10 of 2011 where the Constitutional 
Court allowed an intervention to a constitutional petition. 
 
[16] The AG on his part supported the application for intervention, citing r 2(2) of the 
Rules and s 117 of the SCCP. He further submitted that since there are allegations of 
impropriety in that the CAA acted arbitrarily and unconstitutionally and contrary to art 
134(2) of the Constitution, the applicants should be allowed to intervene. 
 
The Law and Findings 
 
Intervention 
 

[17] Rule 2(2) of the Rules provides – 
 

Where any matter is not provided for in these Rules, the Seychelles Code 

of Civil Procedure shall apply to the practice and Procedure of the 

Constitutional Court as they apply to Civil Proceedings before the 

Supreme Court. 

 
Section 117 of the SCCP reads as follows – 

 

Every person interested in the event of a pending suit shall be entitled to 

be made a part thereto in order to maintain his rights, provided that his 

application to intervene is made before all parties to the suit have closed 

their cases. 

 
[18] Counsel for the 1st respondent submitted that since the SCCP describes “suit” as 
being a plaint, therefore that precludes intervention where the cause of action is 
commenced by way of petition. With respect to Mrs Amesbury we cannot subscribe to 
such strict interpretation she has accorded to s 117 of the SCCP. In all Constitutional 
Court cases the proceedings are commenced by petition. To say that the applicants  
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cannot intervene simply because s 117 of the SCCP speaks of “suit” would mean that 
all parties whose rights have been infringed in some way or who have an interest in a 
constitutional matter would be excluded.  
 

[19] Furthermore, it is necessary in assessing such an application, for this Court, which 
is mandated with a duty to uphold a person’s constitutional rights, to evaluate whether 
the application addresses aright or rights that have to be safeguarded, (the interest of 
the intervener). In fact in Lise Morel Duboil v A-G and Josephine Maryse Berlouis 
(supra) the Court found that a person’s right to property could be affected by a petition 
filed before it allowed that person the right to intervene. 
 
Interest 

 
[20] The paramount assessment in addressing such an application therefore is to 
evaluate whether there has been or is likely to be a contravention of the applicants’ 
right. In fact art 46(1) of the Constitution provides thus; 
 

A person who claims that a provision of this Charter has been or is likely 

to be contravened in relation of a person by any law, act or omission may 

subject to this Article, apply to the Constitutional Court for redress. 

 
Reference to “this charter” under art 46(1) of the Constitution is reference to Chapter 
III of the Constitution and most precisely to Part I which deals with fundamental 
human rights. 
 
Of equal relevance is art 130(1) of the Constitution which reads as follows; 

 

A person who alleges that any provisions of the Constitution other than a 

provision of Chapter III has been contravened and that that  person’s 

interest is being or likely to be affected by the contravention may, subject 

to this article, apply to the Constitutional Court for redress. 

 

Article 46(1) speaks of a contravention as well as a likelihood of contravention whilst 
the latter article speaks of a contravention without more. 

 

[21] Therefore, the applicants have to satisfy court that either their rights as 
promulgated under Chapter III have been or likely to be contravened by the final 
judgment if they are not allowed to intervene in the petition or that there has been a 
contravention of provisions other than Chapter III and that they have an interest in the 
matter. These have to be assessed against the jurisdiction and powers of the 
Constitutional Court which by virtue of art 129(1) shall be exercised in matters relating 
to application, contravention, enforcement and interpretation of the Constitution. 
These should determine whether or not the applicants have locus standi in this matter. 
It is worth noting that in Chow v A-G [2007] SCA 2, the court held that Constitutional 
provisions have to be interpreted in a purposive sense; vide A-G of Gambia v 
Momodou Jobe (1944) 3 WLR 174; Societe United Docks v Government of Mauritius 
(1985) LRC Const 801 at 844, and Catanic Components Ltd v Hill and Smith Ltd (1982) 
RPC 183 (HL). 
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[22] As per Chow v A-G (supra), for an applicant to gain access to the Constitutional 
Court under art 46(1) he has to claim; 
 

i. A  law has been passed, or a public body has done something or 

omitted to do something; 

ii. the law, act or omission contravenes or likely to contravene a 

provision of the Charter; 

iii. the contravention or likely contravention is in relation to him. 

 

[23] On the other hand, to gain access to the Constitutional Court under art 130, an 
applicant has to establish that – 

 

i.  the facts do not fit in Chapter III; 

ii. they constitute a contravention of a provision of the Constitution; 

iii. his interest is being or likely to be affected by the contravention. 

 

[24] In its assessment of the applicant’s application, in order to appreciate if there is a 
contravention or likely contravention of art 46(1) or a contravention of art 130(1) the 
Court should bear in mind that a difference exists in the interpretation of the 
Constitution as opposed to the interpretation of statute; vide Chow v A-G, in which it 
was held that – 
 

A constitution is the people’s charter. an act of parliament is an action of 

the legislature. the former wields the power from which the latter derives 

its mandate to work within the conceptual frame-work laid down in the 

constitution. Where there is a reasonable apprehension that that people’s 

mandate is being exceeded in one form or another, a citizen is given the 

right by that very constitution to rush to the constitutional court to seek 

redress. In this sense, the constitutional court is the repository of the 

content of the constitution. A civil court resolves rights between citizen 

and citizen on the basis of the civil code provisions, a criminal court deals 

with law and order between the state and the citizen on the basis of the 

provisions of the criminal law. 

 

[25] Where the Constitution is concerned, its judges should be pro-active. We should ensure 

that we do not confuse our role with that of the civil court or the criminal court. As 

further stated by in Chow v A-G, this Court should be – 

 

The temple and the throne to which the citizen – pecunious or impecunious 

– rushes to with a view to ensuring that the people power delegated to 

authority are properly used and not abused. Its prime purpose is to make 

the Constitution work. For Seychelles, the Pre-amble sets out how. We do 

not even need to go to judicial pronouncements to say what the 

Constitutional Court should have in mind when it is sitting to decide 

between people’s power and public authority and between this land’s 

dreams and this land’s destinations. 

 
[26] In applying a more liberal approach to standing Twomey JA in Michel v Dhanjee 
(2012) SLR 258 followed the lead in Chow, warning against too restrictive an approach 
in relation to standing. It is to be noted however that in Michel v Dhanjee, the Court of 
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Appeal adopted “a liberal and generous approach” to standing and interest, and 
accepted that the petitioner was bringing the case as a concerned citizen “given the 
exceptional importance of the issues raised”. It is in this spirit that we shall approach 
the applicants’ application. 

 

[27] In their affidavits and during submission of counsel for the applicants it was clearly 
expressed that the applicants are not seeking constitutional redress as provided under 
arts 46(1) or 130 of the Constitution, nor are they seeking a civil remedy based on 
defamation, but merely seeking an opportunity to rebut the erroneous assumptions 
contained in the press release that the 1st respondent (petitioner) is relying on to 
invalidate the Tribunal. The applicants are in effect averring that they are not invoking 
any provisions of the Constitution. We cannot therefore understand how the applicant 
could in the circumstances be declared to have locus standi. 
 
[28] In Michel v Dhanjee, the court citing Subhash Kumar v The State of Bihar and Ors 
[1991] SCR (1) 5 stated –  

 
A person invoking the jurisdiction of this Court [under the provisions of 

the Constitution] must approach this Court for the vindication of the 

fundamental rights of affected persons and not for the purpose of 

vindication of his personal grudge or enmity. 

 
The applicants as per their affidavits are attempting to vindicate themselves. In their 
affidavits attached to the application, the applicants actually complained of serious 
damage to their reputation and integrity which are basically civil rights.  They make an 
unsubstantiated allegation of collusion between the 1st and 2nd respondents. These 
are not issues to be resolved by the Constitutional Court. 
 
[29] The present circumstances are contrasted to those in the Lise Morel Duboil case 
above. The intervener in that case was allowed to be joined because her rights to 
property could be affected by the petition before the court. The petitioner was suing 
for the return of property acquired by the Government and subsequently sold to the 
intervener. 
 
[30] So, what is locus standi?  
 

In Chow v A-G, it was held that  
 

Locus standi means the right of a litigant to act or be heard before the 

courts. Originating in private law, it has become "one of the most 

amorphous concepts in the entire domain of public law". The right of a 

citizen to act or be heard before the courts could exist as a private right as 

well as a public right. 

 

[31] In Naddy Dubois and Ors v President of the Republic (2016) SLR 553, Renaud J, 
in finding that the petitioner had locus standi relied on Chow v A-G. He stated – 
 

Although our Constitution does not use the term “locus standi”, it is a 

concept which encapsulates the enabling provisions of articles 46 or 103. 

But if it is being used to restrict or disable the provisions, it is being 
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improperly used. The Constitution enshrines the freedoms of the people. 

Freedom is different from licence. A freedom to “ester en justice” is 

different from a licence to “ester en justice.” At the same time, while 

checking the licence to “ester en justice,” a court should not demarcate 

the line so far that it basically restricts the freedom by stroke of a pen. 

That may amount to judicial dictatorship which is the worst form of 

dictatorship in a democratic society. Executive tyranny may be checked: 

the courts are here for it. Political tyranny may be checked: elections are 

there for it. Who checks judicial dictatorship? Except the self-restraint of 

judges themselves 

 

The responsibility on constitutional judges in the new democracies, 

accordingly, is never so great. It may be tempting to decide the petitioner 

has no locus and the petition is frivolous and vexatious and that is the end 

of the matter. The Court will discharge its function as a court honourably 

by so doing. It may not be so easy to say the petitioner has a locus but let 

us at least hear him to see whether he has a point in the higher interest of 

the Constitution which we all have to serve. To say so would be a 

responsible exit of a Constitutional Court that will not hide behind an 

honourable exit. 

 
[32] It is to be noted that the rules of natural justice dictate that a non-party whose 
interest is to be directly affected by a decision in a proceedings has a right to intervene 
and protect that interest. So, do the applicants have an interest that would be affected 
by the final judgment, hence need to be given the opportunity to be heard? 
 
[33] It is not our intention to use pleadings to deny the applicants access to judicial 
relief. However, as aforementioned the applicants have submitted that they are not 
seeking constitutional relief. They are not coming under arts 46(1) and 130 of the 
Constitution. In any event the Constitution does not provide a right to reputation. The 
applicants’ wish to assist the court to reach a fair and just decision and rebut erroneous 
assumptions of the press release are not rights guaranteed by the Constitution. It can 
be said that the applicants could have, if they felt there had been erroneous 
assumptions in the press release issued by the CAA on 21 May 2017, sought a right 
of reply and issued their own press release to refute such assumptions and set the 
record straight. The applicants have not established sufficient interest in the matter. 
 
[34] We also note that para 10 of the affidavit sworn by Dr Shelton Jolicoeur, Chairman 
of the CAA, states that “the CAA denies that it will simply concede to the Petition before 
Court, but will humbly submit to the Court’s consideration, the facts, the laws and 
principles leading to the reasoning, observation and comments”. We shall hold the 
CAA to this undertaking because the adoption of such course of action will ensure that 
it upholds its credibility. The case of the removal of the 1st respondent from his position 
as a judge of the Supreme Court has evolved into a national issue that requires full 
disclosure surrounding the CAA’s decision to invoke art 134(2) of the Constitution. To 
fail in that undertaking will be to cast doubts on the CAA’s intentions in this matter and 
in the same instance fail the Seychellois nation. 
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[35] Far be it for this Court to tell parties how to conduct their case, but we would 
venture to state that in defending the petition, it is for the CAA to bring and place before 
Court all necessary and relevant information, even if that includes calling the members 
who were part of the panel who took the decision sought to be invalidated before this 
Court. Without delving too deeply into the petition at this stage – but what it says is 
that the 1st respondent made a decision contrary to law and without giving reasons for 
such decision. The petition does not call into question the propriety of the members 
but of the body, in the manner that the decision was taken. It is not for the individual 
members to seek to be heard individually. We can draw comparisons to an appeal 
filed against the decision of a judge in a case. In spite of the fact that  the appellant 
may appeal on the basis that the judge failed to address his/her mind to relevant issues 
or erred in law in not considering others, the judge does not seek to intervene 
personally to clear his name. These are decisions made in the performance of duties 
of the office and the individual is only called in to file affidavits in the most extreme of 
circumstances. We would agree with the 2nd respondent that the failure of an official 
“to adopt a correct or lawful procedure does not impact on an official’s integrity and 
reputation”.  
 
[36] As for the AG, he has a pivotal role in this case. The AG is joined in such cases 
pursuant to r 3(3) of the Rules. The AG is a respondent in this case. He is also duty 
bound to assist the court and bring forth any pertinent facts that will allow the court to 
make a fair and just decision. With respect to the AG, we believe that he is 
misconceiving his role when he states that it is fallacious to suggest that he can use 
the applicants as witnesses to assist with his position in respect of the petition. As a 
respondent the AG is therefore not restricted merely to filing submissions in respect of 
such matters. If there is necessity for him to file an answer in response to the petition, 
then he should do so. The applicants have averred that they fully complied with the 
provisions of art 134 of the Constitution in discharging their duties and claim to have 
evidence that contradicts the press release. That being so, we agree with counsel for 
the 1st respondent that the applicants in such circumstances should be produced as 
witnesses and the onus rests on the 3rd respondent, the AG to ensure that the 
applicants’ position is heard. 
 
[37] We therefore find that the mere fact that the applicants were members of the CAA 
at the time the decision was taken to appoint the Tribunal does not confer on them a 
constitutional interest in this matter or direct interest that may affect the final judgment. 
We do not find special circumstances that would warrant this Court to allow them to 
intervene in the petition. They have no locus standi. They have failed to establish that 
either art 46(1) or art 130(1) have relevancy to their cause. Therefore, the application 
is denied. 
 
That being our ruling, we find no necessity to address the objection of the application 
on the merits. 
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F ROBINSON J in Dissent 
 
JUDGMENT Leave to intervene partly granted (only in relation to the issue whether 

the CCA considered the complaint as required under art 134(2) of the Constitution). 
 

[38] I have had the privilege of reading beforehand the opinions of my brother Vidot 
and sister Pillay JJ, I have, however, had to part company with them in relation to their 
opinions and part of their conclusions, and I will endeavour in this ruling to explain the 
reasons for those divergences of opinion. 
 
The Background Facts 

 
The Petition 

 
[39] Duraikannu Karunakaran is the petitioner in CP 3/2017. The petitioner is a judge 
of the Supreme Court of Seychelles. The petitioner commenced an application by 
constitutional petition, before the Constitutional Court, dated 25 May 2017, 
accompanied by an affidavit, of even date, against the Constitutional Appointments 
Authority, the 1st respondent and the Attorney-General, the 2nd respondent (“Petition”). 
The 2nd respondent is joined in these proceedings pursuant to r 3(3) of the 
Constitutional Court (Application, Contravention, Enforcement or Interpretation of the 
Constitution) Rules. (the “Rules”). 
 
[40] In the petition, the petitioner prays for a declaration that the appointment of the 
tribunal of enquiry, by the 1st respondent, is unconstitutional and null ab initio. The 
petition alleges that, in establishing the tribunal of inquiry, the 1st respondent acted 
arbitrarily and unconstitutionally, without making an assessment of the complaint as 
required under art 134 (2) of the Constitution of the Republic of Seychelles (the 
“Constitution”). 
 
The Present Application 
 
[41] This is an application commenced by motion, dated 26 May 2017, accompanied 
by two affidavits in support, dated 29 May 2017, containing the grounds on which 
Marie-Ange Houareau, the 1st applicant and Jane Georgette Carpin, the 2nd applicant, 
rely in support, pursuant to s 118 of the Seychelles Code of Civil Procedure (the 
“Code”). 
 
[42] The 1st and 2nd applicants ask the Constitutional Court to make order authorising 
them to intervene as third parties in the pending petition. The 1st and 2nd applicants 
contend that they are interested in the event of the pending petition; and that they shall 
be entitled to be made parties to it in order to maintain their rights, under s 117 of the 
Code. 
 
[43] The petitioner and the 1st respondent now cited as the 1st and 2nd respondents, 
respectively, resist the application and file affidavit in reply. The 2nd respondent now 
cited as the 3rd respondent, supports the application for intervention and files skeleton 
arguments.  
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The Case for the 1st and 2nd Applicants 
 
[44] In support of their case that they are interested in the event of the pending petition, 
the 1st and 2nd applicants seek to rely on the following allegations, contained in the 
petition, which are set out in paras 4 and 5, of their respective affidavits in support ― 
 

4. The Petition alleges that in setting up the Tribunal of Inquiry, the 

Constitutional Appointments Authority acted arbitrarily and 

unconstitutionally, without making an assessment of the complaint 

as required under Article 134 (2) of the Constitution. 

 

5. The Petition further refers to a Press Release by the newly 

constituted Constitutional Appointments Authority to the effect that 

there is nothing in the files left by its predecessor to indicate that 

there was any consideration of the complaints before the 

appointment of the Tribunal and that it has had to assume that the 

former Constitutional Appointments Authority did not consider the 

complaints in depth but automatically appointed the Tribunal. It is 

now shown to me, produced and exhibited herewith as A1 a copy of 

the said Press Release. 

 

In terms of their averments, the 1st and 2nd applicants aver that for the reason that she 
[the 1st applicant] was the former Chairperson of the 1st respondent and that she [the 
2nd applicant] was a former member of the 2nd respondent; and that they both ″formed 
part of its [2nd respondent’s] determination to set up the Tribunal of Enquiry″, with 
respect to the 1st respondent, they clearly have an interest in the event of the pending 
petition for the reason that their personal reputation and ″integrity are seriously 
damaged″. 

 

[45] In further support of their case that they are interested in the event of the pending 
petition, the 1st and 2nd applicants make the following points in their respective 
affidavits in support ―(1) that on the basis of A1, ″it is apparent″ that the 2nd 
respondent as presently constituted would concede to the petition; and (2) that ″[a]s a 
matter of fact … the Constitutional Appointments Authority [the 2nd respondent] ― as 
presently constituted ― is acting in collusion with the Petitioner to interfere with the 
establishment of the Tribunal of Enquiry against the Petitioner″. In terms of their 
averments, the 1st and 2nd applicants fear that the 2nd respondent as presently 
constituted would concede to the petitioner and thus insinuate that they did not 
discharge their responsibilities correctly, pursuant to the Constitution, in establishing 
the tribunal of enquiry, as former Chairperson and former member of the 2nd 
respondent, respectively. Moreover, the 1st and 2nd applicants fear ″having regard to 
the content and timing of the Press Release of the Second Respondent ― as presently 
constituted ―″, that it would be unlikely that it would defend the integrity of its former 
members in the petition. 
 
[46] The 1st and 2nd applicants aver that ″… [they] would be able to lay before the 
Constitutional Court all the pertinent facts to allow it to make a fair and just decision″. 
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The Case for the 1st Respondent 
 

[47] The ″1st Respondent’s Objections to the Applicant’s motion for leave to intervene 
in the pending Constitutional Petition filed by the 1st Respondent″ (the ″First 
Respondent’s Objections″) contain pleas in limine litis and objections on the merits.  
 

[48] The First Respondent’s Objections raise four pleas in limine litis as follows ― 
 

(1) the 1st and 2nd applicants do not satisfy the requirement of standing; 
(2) in light of plea (1), the Constitutional Court has no jurisdiction to entertain 

the application for third party intervention; 
(3) the application for third party intervention discloses no cause of action; 

and 
(4) the process of the court is being abused. 

 
[49] The objections on the merits are as follows. In the main, the First Respondent’s 
Objections make the point that the machinery of the Constitutional Court is being used 
as a means of vexation and oppression in the process of these proceedings. In support 
of that point, the First Respondent’s Objections seek to rely on the following grounds. 
 
[50] The petitioner brings the petition against the 2nd respondent in its capacity as an 
authority, established under art 139 (1) of the Constitution, to defend decisions taken 
by it. The petition challenges the constitutionality of the ″act″ of the 2nd respondent in 
that it arbitrarily appointed a tribunal of enquiry in contravention of art 134 (2) of the 
Constitution. The petition does not challenge ″the acts and conducts or decisions or 
any steps taken by the members, officers etc. of the Authority″. The position of the 1st 
respondent made in this regard is that, being an authority, the 2nd respondent can sue 
and be sued in its own name and not in the names of its members, and that, so long 
as the 2nd respondent is cited, there would be no need to cite its individual members. 
 
[51] For the submissions the First Respondent’s Objections rely on the cases of 
Ahmedabad Municipal Corporation v Raju Bhai Som Bhai Bharward (2015) 7 SCC 
663 and State of UP and Another Worker v. COD Chheoki Employees’ Co-operative 
Society Limited and others (1997) 3 SCC 681. I have considered the said judgments, 
though I do not refer to them in the ruling below.  
 
[52] The 1st respondent asks the Constitutional Court to dismiss the application to 
intervene with costs. 
 
The Case for the 2nd Respondent 
 
[53] Mr Shelton Jolicoeur, the Chairperson of the 2nd respondent (the ″Chairperson″), 
avers that he is authorised to swear the "AFFIDAVIT IN ANSWER TO THE MOTION 
FOR INTERVENTION IN CONSTITUTIONAL PETITION 3 OF 2017 AND MA 157 OF 
2017″ (the ″Affidavit in Answer″) on behalf of the members of the 2nd respondent, 
namely, Mrs Marie-Nella Azemia, Mrs Annette Georges, Mr Willy Confait and Mrs 
Simone Decomarmond. The Affidavit in Answer avers that the Chairperson was 
appointed on 2 May 2017, that Mrs Marie-Nella Azemia was appointed member on 27 
May 2016, and that the other members, namely Mrs Annette Georges, Mr Willy Confait 
and Mrs Simone Decomarmond were appointed on 24 April 2017. 
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[54] The Chairperson tabled items for consideration, by the 2nd respondent, at its first 
regular meeting on 9 May 2017. One of the items tabled at the said meeting was the 
complaint made by the Chief Justice, Dr Mathilda Twomey, against the 1st respondent. 
The 2nd respondent reviewed the said complaint. In relation to the review, the 2nd 
respondent ″made certain observations, and comments which were eventually 
released to the public and press on the 21st of May 2017, after full, due and entire 
consideration, as mandated by Article 134 (2) of the Constitution″. 
 
[55] In support of the 2nd respondent’s case that the 1st and 2nd applicants are not 
interested in the event of the pending petition, paras 7, 8, 9, 10, 11 and 12 of the 
Affidavit in Answer make the following points ― 

 

7.  In accordance with section 117 of the Seychelles Civil Procedure 

Code, the 1st and 2nd Applicants are not lawful interested persons, in 

that, following their resignations on the 24th of April 2017, they are 

functus officio and have no official status with respect to this matter. 

The CAA has reasonable suspicion concerning the involvement of 

the Applicants in the Petition before the Court in that the Petition 

was filed at the Registry of the Supreme Court on the 25th of May 

2017. Yet the Applicants clearly had access and sight of the Petition 

and Affidavit, on the 26th of May 2017, as their Application to 

intervene is dated the 26th of May and they were already aware that 

the Petition was cause listed for the 30th of May 2017 at 1000 hours. 

The Constitutional Appointments Authority was served with the 

Petition on the 30th of May 2017, at 0930 hours, to appear in Court 

at 1000 hours on the same day. 

 

8. I aver that paragraph 7 of the Affidavits of both Applicants should 

be rejected by the Court, because the failure by the Applicants to 

adopt a correct and lawful procedure does not impact on an official’s 

integrity and reputation. 

 

9. I aver that paragraphs 8 and 9 of the Applicants’ affidavits should be 

rejected in their entirety. The Constitutional Appointments 

Authority, as presently constituted takes its constitutional 

responsibilities seriously and it not subject to the direction or control 

of any person or authority. The Constitutional Appointments 

Authority believes in the rule of law, due process and respects the 

constitutional rights of any individual in its decision making process. 

 

10. The Constitutional Appointments Authority denies that it will simply 

concede to the Petition before the Court, but will humbly submit for 

the Court’s consideration, the facts, the laws and principles leading 

to its reasoning, observations and comments. 

 

11. The Constitutional Appointments Authority is in possession of the 

official file concerning this matter before the Honourable Court 

which clearly established that Judge Duraikannu Karunakaran was  
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not given the opportunity to address the Constitutional 

Appointments Authority with respect to the complaint against a 

Judge before the Constitutional Appointments Authority. 

 

12. Paragraphs 11 and 12 are denied. The Constitutional Appointments 

Authority will humbly lay before the Court how it believes 

consideration should be reached and made prior to deciding to 

appoint a tribunal following to a complaint. The Constitutional 

Appointments Authority has established internal rules in order to 

guide its decision making process.″. 

 

[56] The 2nd respondent asks the Constitutional Court to dismiss the application for 
third party intervention. 

 

The Position of the 3rd Respondent 
 

[57] The 3rd respondent’s skeleton arguments invite the Constitutional Court to apply 
s 117 of the Code, by virtue of r 2(2) of the Rules, to make an order allowing the 1st 
and 2nd applicants to intervene in the pending petition. 
 
[58] On their merits, the skeleton arguments state that for the reason that allegations 
of ″impropriety″ have been made against the 1st and 2nd applicants, they (the 1st and 
2nd applicants) have sufficient interest to intervene in the pending petition.  

 

[59] It is sufficient to observe that the Acting Attorney-General does not make any 
submissions that are useful to the Constitutional Court, and which differ from those of 
the parties. Here the Acting Attorney-General makes common cause with the 1st and 
2nd applicants and urges the Constitutional Court to grant the motion. This does not 
mean that the Acting Attorney-General may not urge upon the Constitutional Court to 
reach a particular result, but he may do so only in the course of helping the 
Constitutional Court to arrive at a just determination and not to help support the case 
of any of the parties.  
 
Submissions of Counsel 
 
[60] The Constitutional Court heard submissions for and against the application. 
 
1st and 2nd Applicants 
 
[61] Counsel, for the 1st and 2nd applicants, makes the point that third party intervention 
in an application commenced by constitutional petition accompanied by affidavit in 
support is part of our jurisprudence and refers it to the case of Lise Morel Du Boil v 
Attorney-General and Josephine Maryse Berlouis CP10 of 2011. 
 

[62] In support of the submission that the 1st and 2nd applicants are interested in the 
event of the petition, the 1st and 2nd applicants, through counsel, contend in their 
″SKELETON ARGUMENTS ON BEHALF OF THE APPLICANTS IN APPLICATION 
FOR INTERVENTION″ that they are interested parties for the purpose of establishing 
that the 2nd respondent as ″formerly constituted″ considered the complaint against the 
1st respondent pursuant to art 134 (2) of the Constitution. It follows, therefore, in their 
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contention that the 2nd respondent as ″presently constituted″ may not ″assume″ that 
the complaint was not ″considered in depth″; and that a tribunal of enquiry was 
″automatically appointed″ in relation to the 1st respondent. Further, the 1st and 2nd 
applicants, through counsel, contend that the 1st respondent seeks to review the 
decision of the 2nd respondent ″then composed" on the basis of a press release 
(Exhibit A1), which contains ″unreasonable and unfounded assumptions″; and that the 
petition is the most appropriate mechanism by which all matters relating to the 
″unreasonable and unfounded assumptions″ may be rectified. 

 

[63] In terms of the case for the 1st and 2nd applicants, counsel contends, in her written 
submissions, that ″this suggests that the CAA [Second Respondent] as presently 
constituted acted in collusion with the Petitioner [First Respondent] in bringing this 
Petition.″ (see 3.9 and 3.10 of the ″SKELETON ARGUMENTS ON BEHALF OF THE 
APPLICANTS IN APPLICATION FOR INTERVENTION″). 
 
1st Respondent 
 
[64] In terms of the petition and the First Respondent’s Objections, counsel contends, 
in her submission, that r 2(2) of the Rules should not be used to permit the 1st and 2nd 
applicants to intervene in the pending petition. Then, counsel suggests that the 
application (petition) must be in a pending suit and that the petition is not a suit, under 
s 117 of the Code. 
 
[65] Second, counsel contends that the 1st and 2nd applicants have no locus standi to 
intervene in the petition because they have ″no legal right to invoke the jurisdiction of 
the Constitutional Court in order to maintain their respective ″personal rights to 
reputation″, which, she contends, are not constitutional rights. Counsel invites the 1st 
and 2nd applicants to seek the protection of their interests and rights in a civil suit, 
before the Supreme Court, which, in her opinion, has exclusive jurisdiction to entertain 
such a suit. 
 
[66] Third, the Constitutional Court has no jurisdiction to entertain the application for 
the reason that it is not a matter in relation to the application, contravention, 
enforcement or interpretation of the Constitution under art 129 (1) of it. Consequently, 
the petition does not disclose a cause of action under art 130 (1) of the Constitution.  
 
[67] In relation to the merits, the position of the 1st respondent is as already stated 
above. 
 
2nd Respondent 
 
[68] The position of the 2nd respondent is as already stated above. 
 
3rd Respondent 
 
[69] The position of the 3rd respondent is as already stated above. 
 
The Written Law 

 
[70] The following provisions of the written laws of Seychelles are relevant. 
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[71] Articles 129 and 130 of the Constitution, so far as relevant, provide ― 

 

129 (1) The jurisdiction and powers of the Supreme Court in respect 

of matters relating to the application, contravention, 

enforcement or interpretation of the Constitution shall be 

exercised by not less than two Judges sitting together. 

… 

(3) Any reference to the Constitutional Court in this Constitution 

shall be a reference to the Court sitting under clause (1). 

 

130 (1) A person who alleges that any provisions of this Constitution, 

other than a provision of Chapter III, has been contravened and 

that the person’s interest is being or is likely to be affected by 

the contravention may, subject to this article, apply to the 

Constitutional Court for redress. 

… 

(4) Upon hearing an application under clause (1), the 

Constitutional Court may - 

(a)  declare any act or omission which is the subject of the 

application to be a contravention of this Constitution; 

(b)  declare any law or the provision of any law which 

contravenes this Constitution to be void; 

(c) grant any remedy available to the Supreme Court against 

any person or authority which is the subject of the 

application or which is a party to any proceedings before 

the Constitutional Court, as the Court considers 

appropriate. 

… 

 
[72] Article 134 of the Constitution provides ― 
 

134 (1) A Justice of Appeal or Judge may be removed from office only 

─ 

(a) for inability to perform the functions of the office, 

whether arising from infirmity of body or mind or from 

any other cause, or for misbehaviour; and 

(b) in accordance with clauses (2) and (3). 

(2) Where the Constitutional Appointments Authority considers 

that the question of removing a Justice of Appeal or Judge from 

office under clause (1) ought to be investigated ─ 

(a) the Authority shall appoint a tribunal consisting of a 

President and at least two other members, all selected 

from among persons who hold or have held office as a 

Judge of a court having unlimited original jurisdiction or 

a court having jurisdiction in appeals from such a court 

or from among persons who are eminent jurists of proven 

integrity; and 
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(b) the tribunal shall inquire into the matter, report on the 

facts thereof to the Authority and recommend to the 

President whether or not the Justice of Appeal or Judge 

ought to be removed from office. 

 

[73] Rule 2 of the Rules provides ― 
 

(1)  These Rules provide for the practice and procedure of the 

Constitutional Court in respect of matters relating to the application, 

contravention, enforcement or interpretation of the Constitution. 

(2)  Where any matter is not provided for in these Rules, the Seychelles 

Code of Civil Procedure shall apply to the practice and procedure of 

the Constitutional Court as they apply to civil proceedings before the 

Supreme Court. 

 
[74] Sections 117 and 118 of the Code provide ― 

 

117. Every person interested in the event of a pending suit shall be entitled 

to be made a party thereto in order to maintain his rights, provided 

that his application to intervene is made before all parties to the suit 

have closed their cases. 

118. An application to intervene in a suit shall be made by way of motion 

with an affidavit containing the grounds on which the applicant relies 

in support. 

 

Discussion 

 
[75] I have considered the issues that arise for consideration and that frame the two 
issues for determination, namely― 
 

(A) whether or not there is third party intervention in a pending application 
(petition). This is a question of ″forme″. 

(B) on the merits, whether the 1st and 2nd applicants are interested in the 
event of the pending petition? The issue encapsulates and addresses, 
in passing, the other pleas in limine litis raised by the parties. 
 

Third Party Intervention in a Pending Petition 
 
[76] It is to be noted that counsel did not put forward any clear justification for their 
respective positions. I, therefore, give the present matter my best consideration. 
 
[77] It is undisputed that the Constitution and the Rules do not provide the test for the 
intervention of parties in constitutional matters. The following provision of the Code is 
relevant ― 
 

Definitions 

2. 

… 

″cause″ shall include any action, suit or other original proceedings between 

a plaintiff and a defendant; 
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… 

"matter" shall include every proceeding in the court not in a cause; 

"suit" or "action" means a civil proceeding commenced by plaint;″. 

 

[78] Rule 3(1) of the Rules provides ― 
 

An application to the Constitutional Court in respect of matters relating to 

the application, contravention, enforcement or interpretation of the 

Constitution shall be made by petition accompanied by an affidavit of the 

facts in support thereof. [Emphasis added] 

 

[79] The word ″cause″ includes any ″action″ or ″suit″ between a plaintiff and a 
defendant. A ″suit″ or ″action″ is an original proceeding between a plaintiff and a 
defendant. Rule 3(1) refers to an ″application to the Constitutional Court″. The word 
″cause″ includes ″other original proceedings″. On the basis of the provisions set out 
above, I am of the considered opinion that an application under rule 3(1) of the Rules 
is an original proceeding and that it comes within the definition of the word ″cause″. 
Section 117 of the Code applies to a pending suit (an original proceeding) and, 
therefore, by the same token, applies to an application under r 3(1) of the Rules. 
 
[80] For the reasons stated above, I hold that s 117 of the Code applies to an 
application, under r 3(1) of the Rules, as it applies to a ″suit″ or ″action″. It is my view 
that, in a democracy such as ours, an interpretation that seeks to prevent third party 
intervention, in a pending application, subject to the intended intervener meeting the 
requirements of s 117 of the Code, will lead to an absurd or frivolous result.  
 
Are the 1st and 2nd Applicants Interested in the Event of the Pending Petition? 
 
[81] What are the prerequisites to a party being permitted to intervene in a suit or 
pending application (petition)? In considering the issue I pay particular attention to r 
2(2) of the Rules, which states, in part, that "the Seychelles Code of Civil Procedure 
shall apply to the practice and procedure of the Constitutional Court as they apply to 
civil proceedings before the Supreme Court”. The Constitutional Court and the 
Supreme Court have in several cases been called upon to decide questions that come 
under s 117 of the Code resulting in different opinions being conveyed in relation to 
the principles that should apply. The following cases show the problems with which I 
had to cope.  

 

[82] The case of D’Emmerez v Biggerstaff & Anor 1916 MR 105 – two consolidated 
appeals from two decisions of the then Chief Justice of Seychelles in Civil Case 250/14 
delivered on 26 January and 9 March 1915. The court referred to Garsonnet in 
considering our law relating to intervention as revealed in the following extract from 
the judgment in that case ―  

 

932 …A qui appartient le droit d’intervenir, et, dans quelles instances peut-

il s’exercer? La jurisprudence l’a résolu dans le sens le plus large tant à 

cause des avantages que l’intervention présente et des heureux resultats 

qu’elle peut produire qu’en vertu du principe que quiconque a un intérêt 

légitime à une action peut le faire valoire…. 
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[83] In D’Emmerez the court addressed the issue of intervention as follows ― 
 

…apart from the reasons given by the Chief Justice in his considered 

judgment of the 26th January, we are of the opinion that Biggerstaff who 

had been expressly warned of the position by D’Emmerez in the telegram 

of the 23rd September 1914, had the greatest possible interest in 

intervening; that the paramount question in cause 250/14 was whether or 

not the contract had come to an end automatically; that this question was 

raised by D’Emmerez as a defence which struck at the root of the case and 

had been accordingly strenuously resisted by Plaintiff in his rejoinder; and 

that Biggerstaff asked for a decision on that issue they were in the position 

of interveners with a ″droit personnel et primordial″ which fully warranted 

the court in deciding that they had the right to intervene …. 

 
[84] Essack v Auto Clinic (Prop) Ltd (2000) SLR 125 applied the case of Raffaut v 
Mauritius Marine Insurance Co (1886) MR 108. Raffaut held that ― 

 

...any person whose interest can be affected by the result of law 

proceedings between other parties can intervene in those proceedings. 

 

It is my view that Raffaut was alluding to the French law of ″intervention" as expounded 
in arts 339 to 341, 175 et seq of the Code of Civil Procedure. Essack held that ― 
 

[w]hat is pertinent for the present purposes is that the intervenor [a director 

of the company] has an interest in the present proceedings. A sale of a 

leasehold interest of the company would affect such interest. 

 

[85] Lise Morel Du Boil allowed the intervention in order to allow the issues in dispute, 
in the pending constitutional petition, to be effectually and completely determined. In 
light of Lise Morel Du Boil, the applicant, in my view, fell within the category of persons 
contemplated in s 112 of the Code. Nonetheless, it appears to me that Lise Morel Du 
Boil considers the general principles of our law of intervention, in relation to an 
application, under r 3(1) of the Rules, to be wide-ranging. 
 
[86] I now proceed to deal with the issue whether the 1st and 2nd applicants for 
intervention have made out a case that they are interested in the event of the present 
petition and shall be entitled to be made a party thereto in order to maintain their 
respective rights. To decide the issue I look to the principles of our law of intervention 
and see no reason to depart from the principles in D’Emmerez and Essack. I also 
consider the following extracts from Dalloz Répertoire de Procédure Civile et 
Commerciale T II ″Faillite – Voies de recours″ - INTERVENTION p 136, ("DALLOZ") 
at p 137 ― 

 

§5. ― Conditions de fond. 

… 

17. L’intervention accessoire a un but conservatoire ou de sauvegarde. Le 

tiers n’invoque pas un droit propre sur l’objet du litige. Il se prévaut 

seulement d’un intérêt légitime justifiant sa participation à l’instance : il 

desire en surveiller le cours, afin d’éviter de négligence ou de fraude, ou 
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bien il veut prendre fait et cause pour l’une des parties, afin d’éviter 

l’éventualité d’une action récursoire exercée contre lui.L’intervention du 

tiers est alors moins grave: elle n’a pas un caractère aggressif, mais 

purement défensif. Le tiers ne demande pas au tribunal de prononcer une 

condamnation à son profit, mais seulement de lui donner acte de son 

intervention, considérée comme légitime et d’avoir desormais la qualité de 

partie à l’instance. Aussi la jurisprudence se montre-t-elle moins exigeante 

au point de vue des conditions de recevabilité. 

 

18. 1 o L’intervenant doit justifier, non d’un droit propre, mais d’un intérét 

personnel, légitime et suffisant…. Il n’est pas necessaire d’avoir un intérêt 

né et actuel. Une intervention basée sur un droit conditionnel et même 

simplement êventuel, sur un droit certain mais non encore exigible, est 

recevable…. 

 

19. L’intérêt invoqué peut être direct ou indirect…. Il peut être materiel ou 

moral… 

 

21. Mais un intérêt théorique, purement doctrinal ne suffit pas. 

 

22. Les juges du fond ont un pouvoir souverain pour apprécier si l’intérêt 

invoqué par l’intervenant est légitime et suffisant…. Jugé aussi qu’une 

intervention doit être déclarée irrecevable, lorsqu’elle n’a été formée que 

dans un but vexatoire et même lorsqu’elle est simplement surabondante…. 

 
Consideration of the Complaint 
 
[87] In the main, the issue to be determined, in the petition, is whether the 2nd 
respondent considered the complaint as required under art 134 (2) of the Constitution. 
In relation to the intervention, I have a discretion to exercise judicially at this stage of 
the proceedings. 
 
[88] According to Exhibit A1″there is nothing in the files left by its [the 2nd respondent’s] 
predecessor to indicate that there was any consideration of the complaints before the 
appointment of the Tribunal of Enquiry″. The 2nd respondent ″has had to assume that 
the former Constitutional Appointments Authority did not consider the complaints in 
depth but automatically appointed the Tribunal″. Considering the serious nature of the 
allegations made, by the 1st respondent (petitioner) against the 2nd respondent, it is 
my view that it would be remiss for the 2nd respondent to ″assume″ that its 
″predecessor″ did not consider the ″complaints in depth but automatically appointed 
the Tribunal″. An affidavit sworn by Mrs Marie-Nella Azemia, dated 25 June 2017, 
exhibited with the Affidavit in Answer, alleges that the 2nd respondent considered the 
complaint, but ― 

 

at no time did the Constitutional Appointments Authority ever give Judge 

Duraikannu Karunakaran the opportunity to address the Constitutional 

Appointments Authority with respect to the said complaint. 
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[89] The 1st and 2nd applicants aver that they are interested in the event of the pending 
petition for the purpose of establishing that the 2nd respondent as formerly constituted 
did not act arbitrarily and unconstitutionally and refute the assumptions made. The 
court accepts the approach of the 1st and 2nd applicants that the only test to be satisfied 
by the 1st and 2nd applicants is that they are ″interested in the event of the pending 
Petition to maintain their rights″. Having considered the evidence I am satisfied that 
the 1st and 2nd applicants have established that they have ″un intérêt personnel, 
légitime et suffisant″ to intervene; and that they have not made a vexatious application. 
I agree with counsel for the 1st and 2nd applicants that the petition is the most 
appropriate mechanism by which all matters relating to the questions in issue may be 
addressed. To refuse to grant the application for intervention may lead to multiplicity 
of actions. In my view third party intervention is a procedure that imports natural justice 
in that it requires and allows an interested party to be heard- audi alteram partem; and 
that the non-inclusion of a third party who has an interest can violate this natural law 
principle.  
 
[90] For the reasons stated above, I am prepared, after giving due consideration to the 
evidence, to exercise my discretion to allow the 1st and 2nd applicants to intervene, in 
the pending petition, in relation to the issue directly linked to the petition, namely, 
whether the 2nd respondent as "formerly constituted" considered the complaint as 
required under art 134(2) of the Constitution. 

 

Collusion 
 
[91] The 1st and 2nd applicants also contend that ″the CAA as presently constituted 
acted in collusion with the Petitioner in bringing the Petition″. I consider the following 
extract from Dalloz p 136 ― 

 

§ 3. ― Caractères communs aux deux sortes d’intervention volontaire 

… 

8 …3o L’intervention doit avoir un rapport direct avec l’objet de l’instance 

elle ne peut ni excéder les bornes du procés principal, ni tender à une fin 

differente… La nullité, l’irrecevabilité de la demande originaire entraine 

la nullité, l’irrecevabilité de l’intervention (Limoges, 13 mai 1867, D. P. 

67. 2. 81 ; Amiens, 9 janv. 1890, D. P. 91. 2. 7). 

 

[92] Considering that the application in relation to the issue of collusion has no direct 
link to the object of the pending petition, I am not prepared, after giving due 
consideration to the contentions, of the 1st and 2nd applicants, to exercise my discretion 
to allow the intervention in relation to the issue of collusion. Moreover, it is my view 
that such intervention might open the door to other interventions on the part of other 
parties and unduly delay the hearing of the petition. 
 
[93] Lastly, in my view, the 3rd respondent should assist the Constitutional Court to 
arrive at a proper and just outcome of the petition. If there is any evidence of collusion 
between the 1st and 2nd respondents, the 3rd respondent should lay it before the 
Constitutional Court. I am of this view because of the important status enjoyed by the 
2nd respondent under the Constitution; and that I am of the firm belief that allegations 
of collusion made against the 2nd respondent should not be taken lightly by it and the 
Constitutional Court. 
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Decision 

 
[94] For the reasons stated above, I grant leave to the 1st and 2nd applicants to 
intervene in the pending petition only in relation to the issue directly linked to the 
petition, namely whether the 2nd respondent as formerly constituted considered the 
complaint as required under art 134(2) of the Constitution.  
 
[95] The 1st and 2nd applicants shall within two weeks, file a statement of their demand 
and other material facts on which it is based and shall at the same time supply a copy 
of such a statement to the petitioner, the 1st respondent and the 2nd respondent to the 
application/petition.  
 
[96] Costs shall abide the final event. 
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VIJAY CONSTRUCTION (PTY) LTD v EASTERN EUROPEAN ENGINEERING 
LTD 

 
S Nunkoo J 
26 July 2017 [2017] SCCC 13 
 
Civil procedure – order to set aside judgment 
 
Counsel B Georges for the plaintiff 

A Madeleine for defendant 
 
S NUNKOO J 

 
After having gone through the affidavits of both the applicant and the respondent I 
decline to grant the order sought by the applicant to set aside the judgment given by 
me on 29 May 2017 in the case Vijay Construction (Proprietary) Ltd v Eastern 
European CC 17 of 2016. 
 
[1] The applicant may, if it so wishes, refile the case and in such a case the filing fees 
shall be waived.  
 
[2] It will be open for the respondent to take the stand if it seems necessary. 
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PADAYACHY v CHETTY 
 
G Dodin J 
2 August 2017  MA 113/2017; [2017] SCSC 753 
 
Civil procedure – plea in limine litis – eviction – lease  
 
The applicant was the owner of the premises where the respondent was living. The 
applicant filed for a writ habere facias possessionem against the respondent, alleging 
that the respondent was staying illegally on her premises. The respondent raised a 
plea in limine litis that the Supreme Court did not have the jurisdiction to hear the 
matter and that eviction could be obtained only by way of an application to the Rent 
Board.  
 
JUDGMENT Application dismissed.  
 
HELD 
1 A plea in limie litis is a submission on a point of law and not facts. It does not 

require proof by way of evidence through witnesses or affidavits.  
2 The lack of formality and legal sanction does not make a private agreement (ie the 

lease) non-actionable or void.  
 
Legislation  
Code of Civil Procedure, ss 90, 91, 168, 170 
Control of Rent and Tenancy Agreements Act, ss 2, 9 
Immovable Property (Transfer Restrictions) Act 
 
Cases 

Mary Dubignon v Atonio Mann Civil Side No 9 of 1999  
Maryliane Nolin v Nelson Samson Civil Side No 171 of 1996 (unreported)  
Ruth Erne v Julia Brain and others MA 290/2015 and 230/2016 (arising out of CS 

127/2011) 
Southern Ocean Ship Chandlers v Seychelles Fishing Authority Civil Appeal No 22 of 

2001 
Union Estate Management (Proprietary) Limited v Herbert Mittermayer (1979) SLR 

140 
 
Counsel E Wong for applicant  

B Julie for respondent 
 
G DODIN J 
 

[1] The applicant, S Priya Padayachy, is the lawful owner of land title V5166 on which 
stands a building consisting of a shop on the ground floor and an apartment on the 
upper floor. The respondent has been for some time and is still currently the occupier 
of the property. The applicant filed for a writ habere facias possessionem to be issued 
against the respondent maintaining that the respondent has no interest in her property 
and has failed/refused to leave the shop despite her request for him to do so. 
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[2] The respondent in reply raised a plea in limine litis maintaining that the Supreme 
Court has no jurisdiction to hear the matter since there is a landlord-tenant relationship 
between the applicant and the respondent which makes the proper procedure to be 
followed for eviction to be by way of application to the Rent Board. 
 
[3] Counsel for the respondent submitted that the respondent is not in illegal 
occupation of the applicant’s premises but that he was managing the premises under 
a verbal agreement with the applicant who had subsequently abandoned the premises 
to go to work and to live elsewhere. The respondent continued to pay rent into the 
applicant’s account from which the loan repayments were made as per their verbal 
agreement. Counsel submitted that it is the applicant who is refusing to meet with the 
respondent to consider reimbursing him for his expenses. 
 
[4] Counsel for the respondent submitted further that since the evidence as contained 
in the affidavits shows that there was a landlord-tenant relationship between the 
applicant and the respondent, the applicant should have filed for eviction before the 
Rent Board which is mandated to hear such cases. Counsel hence moved the Court 
to dismiss the application for a writ habere facias possessionem with costs to the 
respondent. 
 
[5] Counsel for the applicant first took issue with the validity of the respondent’s 
affidavit in support of the plea in limine litis as failing to meet the requirements of s 170 
of the Seychelles Code of Civil Procedure as it does not disclose which part is based 
on the respondent’s own knowledge and which part is based on information and belief 
and does not disclose the source of the information and the ground for the belief. 
Counsel referred the Court to a ruling in the case of Ruth Erne v Julia Brain and others 
MA 290/2015 and 230/2016 arising out of CS 127/2011, the judgment in the case of 
Union Estate Management (Proprietary) Limited v Herbert Mittermayer (1979) SLR 
140 and the case of Southern Ocean Ship Chandlers v Seychelles Fishing Authority 
Civil Appeal No 22 of 2001 in support of her submission. 
 
[6] With respect to the plea in limine litis, counsel submitted that the respondent is a 
non-Seychellois who is here on a gainful occupation permit to work as managing 
director of Naresh Imports & Wholesale, which has nothing to do with the applicant’s 
premises and business. Counsel submitted that the respondent could not have 
entered into any agreement with the applicant with regard to the property without first 
obtaining sanction due to the prohibition under the Immovable Property (Transfer 
Restrictions) Act. 
 
[7] Counsel hence moved the Court to find that there was never any landlord-tenant 
relationship between the applicant and the respondent and therefore to proceed to 
hear the application for writ habere facias possessionem on the merits. 
 
[8] Section 90 of the Seychelles Code of Civil Procedure states: 
 

Any party shall be entitled to raise by his pleadings any point of law; and any 

point so raised shall be disposed of at the trial, provided that by consent of 

the parties, or by order of the court, on the application of either party, the 

same may be set down for hearing and disposed of at any time before the 

trial. 
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Both parties in this case were in agreement that the plea in limine litis be disposed of 
before the trial.  

 
[9] Section 168 of the Seychelles Code of Civil Procedure states: 
 

The court may at any time for sufficient reason order that any particular fact 

or facts may be proved by affidavit or that the affidavit of any witness may 

be read at the hearing, on such conditions as the court thinks reasonable: 

 

Provided that where it appears to the court that either party bona fide desires 

the production of a witness for cross-examination and that such witness can 

be produced, an order shall not be made authorising the evidence of such 

witness to be given by affidavit. 

 

[10] A plea in limine litis is a submission on a point of law and not facts which require 
proof by way of evidence through witnesses or affidavits. There is therefore no 
requirement for an affidavit in support of such point of law to be filed although in this 
case the respondent seemed to have believed that the same was necessary. Hence 
the submission of counsel for the applicant on the validity of the affidavit although well 
supported by the law and precedents does not affect the point of law raised by the 
respondent.  
 
[11] The next pertinent point is whether there is a landlord-tenancy relationship 
between the applicant and the respondent. A landlord–tenant relationship generally 
arises where there is a lease or a rental agreement between one party to lease or let 
property in return for consideration. 
 
[12] A lease is a contractual agreement that defines the terms of the use of a property. 
This includes what is being rented, for how long and other stipulations that both parties 
agree to. A lease establishes the relationship of landlord and tenant and is both a 
conveyance of a possessory estate in real property and a contract between the parties. 
Through the lease, the tenant receives a right to legal possession of the property in 
exchange for valuable consideration. Rent is the periodic payment made to the owner 
of a property for the use of the said property, which could be a building, residential 
space, commercial space such as office, store, warehouse or even land.  
 
[13] Section 2 of the Control of Rent and Tenancy Agreements Act gives the following 
distinct definitions of lease and rent: 
 

"lease" includes the use and occupation of a dwelling house and "sub lease" 

and "letting" having a corresponding meaning; 

"let" includes sublet; 

"lessee" includes a sub lessee and a widow of a lessee or sub lessee, as the 

case may be, who was residing with him at the time of his death, or, where 

the lessee or sub lessee leaves no such widow or is a woman, such member 

of the lessee's or sub lessee's family so residing as aforesaid as may be 

decided, in default of agreement, by the Board, and also includes any person 

enjoying the use and occupation of a dwelling house for which an indemnity 

is payable or not; 
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"lessor" means any person who receives or is entitled to receive rent in 

respect of the letting or sub letting, as the case may be, of a dwelling house, 

and also includes any persons who allows another person to enjoy the use 

and occupation of a dwelling house for which an indemnity is payable or not, 

a sub lessor and any person deriving title from the original lessor; 

"rent" means any money paid or received in consequence of the letting of a 

dwelling house and shall include any sum paid for the use or hire of furniture. 

 

[14] Section 3 states the application of the Act. 
 

This Act shall apply to a house or part of a house let as a separate dwelling 

and every such house or part of a house shall be deemed to be a dwelling 

house to which this Act applies: 

 

Provided that 

 

(a) this Act shall not, save as otherwise expressly provided, apply to a 

dwelling house bona fide let at a rent which includes payments in 

respect of board and attendance; and 

(b) any land or premises let together with a dwelling house shall, unless 

the land or premises so let consists or consist of agricultural land 

exceeding two acres in extent, be treated as part of the dwelling house; 

but save as aforesaid, this Act shall not by virtue of this section apply 

to any dwelling house let together with land other than the site of the 

dwelling house; and 

(c) this Act shall not apply to houses which the Minister may by notice in 

the Gazette declare not to be affected by the provisions of this Act. 

 

[15] Despite the applicant’s contention to the contrary, in this case there seems to 
have been some sort of agreement between the applicant and the respondent. In fact 
para 5 of the application reads: 
 

The Applicant had allowed the Respondent to help her out in the shop whilst 

she was working and living elsewhere and it was agreed between the both of 

them that the Respondent would vacate the shop by the end of October, 

2016.” 

 

Paragraph 6 of the affidavit of the applicant repeats thus: 
 

The Respondent and I agreed that he would help me to operate the shop and 

that he was to leave the shop by the end of October, 2016. 

 

If the respondent was just a visitor to the applicant’s premises, there would have 
certainly been no necessity to agree on a date for him to vacate. It is obvious that 
although the wording of these two paragraphs has been carefully crafted to avoid the 
use of the words lease, let or rent, the applicant acknowledges that there was an 
agreement of some sort which allowed the respondent to lawfully occupy her property 
until at least the end of October 2016. 
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[16] Counsel for the applicant contends that in any event there could not have been 
any agreement because the respondent is a non-Seychellois and only holds a gainful 
occupation permit to work as managing director of Naresh Imports & Wholesale which 
has no connection with the applicant or her property and that the respondent has never 
been granted sanction to lease the property. From the documents filed by the 
applicant, it is clear that the applicant was very much aware of the respondent’s status 
all along but was happy to engage his services until she decided it was time for her 
and her family to move back into her premises. The lack of formality and legal sanction 
does not in my view make the private agreement entered into between the applicant 
and the respondent non-actionable or void between them. The situation is clearly a de 
facto landlord-tenant agreement which binds the applicant and the respondent 
personally which allowed the respondent to occupy the dwelling house on the top floor 
and manage the shop on the ground floor and I so find. 
 
[17] Section 9 of Control of Rent and Tenancy Agreements Act provides that 
 

No lessor shall eject or apply to the Supreme Court or the Magistrates' Court 

for the ejectment of or take any step towards the ejectment of his lessee: 

 

Provided that nothing in this section shall prevent a lessor from giving his 

lessee notice to quit. 

 

[18] Consequently I do find the plea in limine litis to have merit and it is hereby upheld. 
 
[19] Section 91 of the Seychelles Code of Civil Procedure states with reference to 
decisions on points of law: 
 

If in the opinion of the court the decision of such point of law substantially 

disposes of the whole cause of action, ground of defence, set off or 

counterclaim, the court may thereupon dismiss the action, or make such other 

order therein as may be just. 

 

[20] Consequently I make the following observations and conclusions which would 
dispose of the whole cause. A writ habere facias possessionem is a term which means 
“that you cause to have possession.” It gives a successful applicant the possession of 
the recovered premises unless the respondent shows that he has a lawful defence to 
be on the property. Bwana J stated the following in the case of Maryliane Nolin v 
Nelson Samson Civil Side No 171 of 1996 (unreported): 
 

It is the law that a writ habere facias possessionem is granted in the following 

three aspects – 

12. To eject a person occupying property merely on the benevolence of the 

owner, or if he is a trespasser. Such person has neither title nor right over 

the property. 

13. If it is the only legal remedy available. 

14.  If the respondent has no serious defence to make. Should there be one, 

then the writ is not granted. Instead, the parties are left to resolve their 

dispute in a regular action. 
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[21] The case of Mary Dubignon v Antonio Mann Civil Side No: 9 of 1999, established 
several principles to be considered by the Court in determining the issue of such writs, 
two of which are:  
 

1. The Court in granting the writ habere facias possessionem acts as a 

Court of equity rather than a Court of law, in exercise of its equitable 

powers conferred by Section 6 of the Courts Act- Cap 52. 

2. The one who comes for equity should come obviously, with clean 

hands. There should not be any other legal remedy available in law to 

the applicant who invokes an equitable remedy.  

 

[22] From the pleadings, I am of the opinion that the applicant has not made particularly 
full, clear and frank disclosure in respect of the real state of affairs between herself 
and the respondent. Her pleadings attempted to establish a nebulous concept of a 
mere cry for help to which the respondent gratuitously gave his services. At the same 
time she admits to there having been a timeframe for the respondent to vacate her 
premises but there is no indication when this agreement was entered into. The issue 
of payment of rent and eviction is being contested by the respondent which issue 
should be dealt with by the Rent Board under the provisions of the Control of Rent and 
Tenancy Agreements Act. 
 
[23] I therefore find no reason to set this application down for hearing on the merits as 
this decision on the plea in limine litis substantially disposes of the whole cause of 
action in this case. The application for a writ habere facias possessionem is therefore 
also dismissed. 
 
[24] I award costs to the respondent. 
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1 The Court of Appeal has the jurisdiction to determine an appeal on a bail 
application.  
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 The Court of Appeal, in view of s 342(1) and (6) of the Criminal Procedure Code, 
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not yet been convicted by the Supreme Court.  
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A FERNANDO JA 

[1] This is an appeal against the ruling of the Supreme Court given on 24 February 
2017, whereby the appellants were denied bail in a case that is proceeding before the 
Supreme Court and where the appellants are facing four charges, namely, for 
importation and trafficking in 477.66 grams of pure heroin and conspiracy to commit 
the offences of importation and trafficking. According to counsel for both the Republic 
and the defence, trial in this case is due to conclude shortly as there are only three 
more witnesses to testify for the prosecution. 
 
[2] Before we can even proceed to the merits of this application we have to consider 
whether the Court of Appeal has the jurisdiction to entertain an appeal against a ruling 
made by the Supreme Court dismissing an application for release on bail of an 
accused whose trial is still proceeding before the Supreme Court. The same issue 
came up before the full bench (where all 5 Justices of Appeal sat) of this Court, in the 
case of Esparon v R (2014) SLR 331 where I gave a dissenting judgment holding that 
the appellants in that case, who had not been convicted for the offence of which they 
were facing charges, were not entitled to appeal against a decision remanding them 
to custody by the trial court during the trial. 
 
[3] For this reason I informed counsel for the appellants at the roll call which was two 
days before the hearing of this appeal that I was prepared to recuse myself if he or 
the appellants so wished. Since counsel for the appellants indicated to Court that he 
and the appellants had no objection to my hearing the case I decided to hear the case 
and thus proceed herein to give judgment. The reason why I felt that it would be useful 
for me to hear the same issue that was before the full bench of this Court in the case 
of Esparon v R is because I wished to reconsider the issue whether the Court of 
Appeal  has the jurisdiction to entertain an appeal against a ruling made by the 
Supreme Court dismissing an application for release on bail of an accused pending 
trial before the Supreme Court, after examining the majority judgment of Domah J, in 
Esparon v R, with which the other three Justices of Appeal agreed. 
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[4] I shall therefore first of all reproduce below what I said in my dissenting judgment 
in Esparon v R on this matter: 

 

Before we can even proceed to the merits of this application we have to 

consider whether the Court of Appeal has the jurisdiction to entertain an 

appeal against a ruling made by the Supreme Court dismissing an application 

for release on bail of an accused pending trial before the Supreme Court. The 

same issue had come up earlier before three Justices of this Court in the case 

of Roy Beeharry v The Republic SCA No: 11 of 2009 where the Attorney-

General argued that the Appellant in that case who had not been convicted for 

the offence of which he was facing charges is not entitled to appeal against a 

decision remanding him to custody by the trial court, pending his trial. In 

Beeharry, Justice Domah stated: 

 

Suffice it to say that we are not persuaded by that argument. Our 

reasons, inter alia, are: (a) the Constitution is the principal source 

of law and any law inconsistent with the provision of the 

Constitution should be held void to the extent of the inconsistency; 

(b) section 342(1) of the Criminal Procedure Act as amended by 

Act 19 of 1998 applies to criminal cases and does not apply to a 

constitutional matter under section 18; and (c) bail is inherently a 

judicial matter and not a matter for the executive or the legislature 

which the latter in any way may take over from the Judiciary. A 

person who is denied bail has a right to appeal before the Court of 

Appeal subject to such conditions as the Court of Appeal may 

determine. In any case, the right to appeal is not limited to cases 

where there have been convictions or sentences. The Constitution 

provides in no uncertain terms that "there shall be a right to appeal 

to the Court of Appeal on a judgment, direction, declaration, 

decree, writ or order of the Supreme Court. [Emphasis added] 

 

It cannot be disputed that the denial of bail in this case was an order by the 

Supreme Court. [Verbatim] 

 

[5] In a ruling delivered by a single judge of this Court in Brioche & Ors v R SCA 2 of 
2013 in respect of another application by the very appellants of this case the Court 
said: 

 

Whether there is a right of appeal against an order for remand made under 

sections 179 and 195 of the Criminal Procedure Code, i.e. after a person has 

been charged by court, continues to be in my mind, a moot point in view of 

the provisions of article 120(2) of the Constitution read with section 342(6) of 

the Criminal Procedure Code as amended by Act No. 14 of 1998. 

 

[6] It is for this reason that this case (reference here is to Esparon v R) originally listed 
to be heard before three judges of this Court came to be heard by the full bench of the 
five Justices of Appeal. 

 

  



(2017) SLR 

382 

[7] The issue whether an accused who has not yet been convicted by the Supreme 
Court can appeal against a decision of the Supreme Court remanding him to custody 
during the pendency of his trial requires in my view a thorough examination of the 
provisions of arts 120(1) & (2) and 19(11) of the Constitution; ss 342(1)(4) & (6) of the 
Criminal Procedure Code and the judgment of this Court in Treffle Finesse v R, dated 
19 October 1995, which was the reason for the amendment to s 342 by the Criminal 
Procedure Code (Amendment) Act No 14 of 1998. 
 
[8] Article 120(1) of the Constitution states: 

 

There shall be a Court of Appeal which shall, subject to this Constitution, have 

jurisdiction to hear and determine appeals from a judgment, direction, 

decision, declaration, decree, writ or order of the Supreme Court and such 

other appellate jurisdiction as may be conferred upon the Court of Appeal by 

this Constitution and by or under an Act. [Emphasis added] 

 

Article 120(2) of the Constitution states: 
 

Except as this Constitution or an Act otherwise provides. there shall be a right 

of appeal to the Court of Appeal from a judgment, direction, decision, 

declaration, decree, writ or order of the Supreme Court. [Emphasis added] 

 

Article 19(11) states: 
 

Every person convicted of an offence shall be entitled to an appeal in 

accordance with law against the conviction, sentence and any order made on 

the conviction. [Emphasis added] 

 

The Constitution thus provides in art 19(11) for a "right of appeal to a person convicted 
of an offence to appeal in accordance with law against the conviction, sentence and 
any order made on the conviction". The Constitution does not confer any other 
appellate jurisdiction to the Court of Appeal in addition to what is contemplated in art 
120(1) in criminal matters. Further the appellate jurisdiction of the Court of Appeal has 
been subjected to art 19(11), which by implication restricts the right of appeal only to 
a convict. This can also be seen as an implied exception in the Constitution to the 
general right of appeal referred to in art 120(2). 
 
[10] The Act that otherwise provides an exception to the general right of appeal 
referred to in art 120(2) of the Constitution is the Criminal Procedure Code and the 
relevant section is s 342 which deals with appeals from the Supreme Court to the 
Court of Appeal. Section 342 reads as follows: 

 

(l) Any person convicted on a trial held by the Supreme Court may appeal 

to the Court of Appeal – 

(a) Against his conviction other than on a conviction based on the 

person's own plea of guilty – 

I. on any ground of appeal whenever the penalty awarded shall 

exceed six months ' imprisonment or one thousand rupees; 

II. on any ground of appeal which involves a question of law 

alone; 
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III. with the leave of such Court of Appeal or upon a certificate of 

the Judge who tried him that it is a fit case for appeal on any 

ground of appeal which involves a question of fact alone, or 

a question of mixed law and fact or on any other ground 

which appears to the Court to be a sufficient ground of 

appeal; 

(b) against the sentence passed on his conviction with the leave of 

such Court of Appeal unless the sentence is one fixed by law. 

(2) Any person who has been dealt with by the Supreme Court under section 

7 may appeal to the Court of Appeal as set out in paragraphs (a) and (b) 

of subsection (l) as if he had been both convicted and sentenced by the 

Supreme Court, whether the Supreme Court used its powers of revision 

or not. 

(3) Irrespectively of any appeal and whether a case be appealable or not, the 

Judge may reserve for the consideration of the Court of Appeal any 

question of law decided by him in the course of any trial. The question 

or questions so reserved shall be stated in the form of case prepared and 

signed by the Judge himself, and such case shall be transmitted by him 

at the earliest convenient opportunity to such Court of Appeal: 

Provided that nothing herein contained shall exempt the Judge 

from giving his own judgment on any such questions. 

(4) The Judge may in his discretion, in any case in which an appeal to the 

Court of Appeal is filed or in any case in which a question of law has 

been reserved for the decision of such Court of Appeal, grant bail 

pending the hearing of such appeal or the decision of the case reserved. 

(5) An application for bail under this section shall be by motion, supported 

by affidavit, served on the Attorney-General, and may be heard in 

Chambers. 

(6) Except as is otherwise provided in this section, an appeal shall not lie 

against an acquittal, conviction, decision, declaration, decree, direction, 

order writ or sentence passed by the Supreme Court. 

 

[Emphasis added] 

 

The words "other than on a conviction based on the person's own plea of guilty" in 
sub-sections 1(a) and (6) were inserted by the Criminal Procedure Code 
(Amendment) Act No 14 of 1998. It is in my view clear from s 342 that it is only a 
person convicted on a trial held by the Supreme Court who may appeal to the Court 
of Appeal. 
 
[11] The history behind the insertion of subsection (6) in s 342 is very relevant to 
understanding the issue whether the Court of Appeal has the jurisdiction to entertain 
an appeal against an interim order made by the Supreme Court, dismissing an 
application for release on bail of an accused pending trial before the Supreme Court. 
In the case of Finesse v R the Court of Appeal by its judgment dated 19 October 1995 
considered whether the appellant in that case, Treffle Finesse, had a right of appeal 
against an interlocutory order of the Supreme Court before the trial in the Supreme 
Court was concluded, namely against the ruling of the Supreme Court in a submission 
of no case to answer. The Court held: 
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The general right of appeal conferred by Article 120(2) of the Constitution and 

the general jurisdiction of this Court to hear appeals from the Supreme Court 

conferred by Article 120(1) can only be restricted by the Constitution itself or 

by an Act which provides that there shall be no such jurisdiction or no such 

right. Counsel on behalf of the Republic contended that section 342(1) of the 

Criminal Procedure Code restricts the general right of appeal conferred by the 

Constitution…. 

It is evident that while section 342(1) of the Code provides for appeal from a 

decision of the Supreme Court either as of right or by leave, its provisions are 

not at all exclusionary. The words "Except as this Constitution or an Act 

otherwise provides ' envisage provisions which are expressly exclusionary 

and which exclude a right of appeal. Where the Constitution confers a right 

such right can only be taken away, where the Constitution so permits, by 

statutory provisions which are expressly and manifestly exclusionary. Section 

342(2) [sic, should be (1)] of the Code which provides for a right of appeal 

cannot be interpreted as provision which excludes a right of appeal where the 

Constitution has conferred such right. It would have been a different matter 

if_ the Criminal Procedure Code had provided that no appeal shall lie to the 

Court of Appeal from a decision of the Supreme Court in any criminal cause 

or matter except as provided by the Code. To achieve the result which the 

Republic urges on this appeal we are of the view that there will be need to 

amend the Criminal Procedure Code in the line suggested above. [Emphasis 

added] 

 
[12] I am constrained to think that it is in view of this suggestion by the Court of Appeal 
that sub-section (6) was inserted to s 342 of the Criminal Procedure Code by the 
Criminal Procedure Code (Amendment) Act No 14 of 1998. The wording in s 342(6) 
"Except as is otherwise provided in this section, an appeal shall not lie against an 
acquittal, conviction, decision, declaration, decree, direction, order, writ or sentence 
passed by the Supreme Court" is entirely in line with what was suggested by the Court 
of Appeal. 
 
[13] In the case of Attorney-General v Pou (2004-2005) SCAR 257 this Court held, in 
a case where the Attorney-General sought to review, an order of acquittal by the 
Supreme Court:  

 

Thus, we are now at a point where the Legislature duly stepped in as advised 

by this Court and decisively decreed in its own wisdom and in plain and 

unambiguous language that in terms of section 342 (6) of the Code, an appeal 

shall not lie, inter alia, against an acquittal. 

 
The Court went on to state: "the conclusion is inescapable, in my judgment, that this 
Court has no original review jurisdiction over the Supreme Court decisions. As a 
creature of statute, it has no jurisdiction beyond that which is conferred on it by statute 
either expressly or by necessary implication". [Emphasis added] 
 
[14] It has therefore become necessary to have a re-look at the reasoning in Beeharry 
v R (2008-2009) SCAR 41.  
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(a) Since the amendment to the Criminal Procedure Code is in accordance 
with the wording "Except as this Constitution or an Act otherwise 
provides" in art 120(2) of the Constitution and was made in line with the 
suggestion of the Court of Appeal in Finesse, it cannot be said that the 
Criminal Procedure Code (Amendment) Act No 14 of 1998 is 
inconsistent with art 120(2) as suggested in Beeharry.  

(b) This is an appeal from an order of the Supreme Court refusing to enlarge 
the accused on bail in a criminal case. It is not an appeal from a judgment 
of the Constitutional Court in respect of an application to it under art 
46(1) challenging an order of the Supreme Court refusing to enlarge an 
accused on bail. Thus s 342 has application to this case. Provisions as 
to bail are contained in ss 100 to 110, 327, and 342(4) & (5) of the 
Criminal Procedure Code and the provisions pertaining to enlarging an 
accused on bail or remanding him to custody before or during the 
hearing of a case are contained in ss 179 and 195 of the Criminal 
Procedure Code and essentially matters arising in criminal cases.  

(c) It is an anomaly to state that by s 342(6) of the Criminal Procedure Code 
the Executive or the Legislature has taken over from the Judiciary, 'bail', 
which is inherently a judicial matter. Bail is undoubtedly a judicial matter 
and not a matter for the executive or the legislature, and section 342 
does not seek to take it away from the Judiciary. In fact it is the Judiciary, 
the Court of Appeal, the Supreme Court or the Magistrates Court, that is 
vested with the authority of deciding and that decides whether an 
accused before or during the hearing of a case before it, should be 
enlarged on bail or remanded to custody. The judicial power of 
Seychelles in accordance with art 119 of the Constitution is vested in the 
Supreme Court and Magistrate's Court just as much with the Court of 
Appeal and in view of the provisions of art 125 the Supreme Court has 
original jurisdiction in constitutional, criminal and civil matters. 

 
[15] It is the Supreme Court or the Magistrates Court that is in the best position to 
determine whether an accused facing trial before it should be enlarged on bail or not. 
In Beeharry, Justice Domah stated: 

(a) the trial court would be more "au fait" with the facts and circumstances of 

the case than the appellate court; (b) the trial court would best be able to 

evaluate the risks involved in the release to secure the defendant's presence 

before itself; (c) the trial court would be the best judge in assessing what 

conditions will apply to secure the defendant's presence on the day of the trial; 

(d) the trial court would be able to directly examine the defendant to gauge his 

plight. The appellate court is bereft of the many advantages which a trial court 

has, proceeding as it does from a record of proceedings and on a session by 

session basis. 

 

This gives justification to the argument that an order of the Supreme Court pertaining 
to bail during the pendency of a trial shall not be appealed against and gives credence 
to the application of s 342(6) of the Criminal Procedure Code in regard to decisions 
pertaining to bail made by the Supreme Court. 
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[16] There is however an important issue which had not been considered in Beeharry, 
namely, in the event of the bail conditions imposed by the Court of Appeal been 
breached by an accused who has been enlarged on bail by the Court of Appeal, before 
which court should he be produced for further orders? Is it the Supreme Court or the 
Court of Appeal which made the order and only sits "on a session by session basis"? 
This brings us to the issue of two courts, one exercising original jurisdiction and the 
other appellate jurisdiction, making orders even before the hearing is concluded 
before the Supreme Court in respect of the same case. Even in respect of civil matters 
one could appeal against an interlocutory order of the Supreme Court only if the 
interlocutory order disposes so substantially all the matters in issue as to leave only 
subordinate or ancillary matters for decision. lf we are to go along with the judgment 
in Beeharry even the Attorney-General will have a right of appeal against an order of 
the Supreme Court releasing an accused on bail. 
 
[17] In Beeharry the Court went on to state: "The Constitution provides in no uncertain 
terms that "there shall be a right of appeal to the Court of Appeal from a judgment, 
direction, declaration, decree, writ or order of the Supreme Court." [Emphasis added]. 
There is no doubt that a remand to custody after denying bail or enlarging a person 
on bail, is a 'decision' or 'order' of the Supreme Court, which is caught up by the 
provisions of s 342(6) of the Criminal Procedure Code. In Beeharry it was categorically 
stated that "It cannot be disputed that the denial of bail in this case was an order by 
the Supreme Court." In quoting art 120(2) of the Constitution the Court erred in 
omitting to make reference to the words "Except as this Constitution or an Act 
otherwise provides" which are absolutely necessary for and govern the interpretation 
of that article. Further in Beeharry it appears that the provisions of s 342(6) were 
overlooked as there is no reference to it in the judgment. 
 
[18] The issue we have to grapple with in this case is not whether an accused pending 
trial before the Supreme Court has a fundamental right as guaranteed in the 
Constitution to be enlarged on bail but whether the Court of Appeal has the jurisdiction 
to entertain an appeal from an order of the Supreme Court refusing to enlarge an 
accused on bail pending trial before it, and who has not been convicted. However lofty 
the right to bail may be, a court in order to consider it should have the jurisdiction. 
Translated from the Latin, "jurisdiction" means "the power to speak the law". 
Jurisdiction denotes the constitutionally mandated authority of a court to seize and 
determine causes according to law and to impose punishments. Thus, it is axiomatic 
that jurisdiction is granted by law. Jurisdiction cannot be unilaterally or arbitrarily 
assumed by a court or created by the consent of parties to a dispute requiring 
adjudication. In Halsbury (3rd edition, Vol 9) at 350-51 'Jurisdiction' has been defined 
to mean "the authority which a court has to decide matters that are litigated before it 
or to take cognizance of matters presented in a formal way for its decision. The limits 
of this authority are imposed by the statute, charter, or commission under which the 
court is constituted, and may be extended or restricted by the like means". [Emphasis 
added]. In countries like the Seychelles where we have a written Constitution founded 
on the principle of separation of powers and with the legislative power vested in the 
National Assembly under art 85 of the Constitution, the concept of a court possessing 
"inherent jurisdiction" becomes amorphous, especially because the jurisdiction of the 
Court of Appeal has been specifically set out in art 120. The only exception to this is 
where an Act confers on the Court power to make subsidiary legislation as provided 
for in art 89 and the powers of the President of the Court of Appeal and the Chief 
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Justice to make rules respectively for the Court of Appeal and the Supreme Court. 
Thus the idea of an auxiliary stream of jurisdiction existing in parallel to constitutionally 
authorised sources of jurisdiction seems to cut across the parameter of art 85. 
 
[19] There lies a distinction between "inherent jurisdiction" and "inherent powers" of a 
court. The two concepts are quite distinct. Inherent jurisdiction refers to a jurisdiction 
granted by law to a court to hear and determine a matter. By contrast, inherent powers 
have arisen to consummate imperfectly constituted judicial power. It was stated in 
Axiom Rolle PRP Valuation Services Ltd v Rahul Ramesh Kapadia and others NZAC, 
43/06, para 24 that an inherent power is an entitlement in law to use a procedural tool 
to hear and decide a cause of action in the Court within jurisdiction. An inherent power 
is exercisable by all courts. It is a power which is incidental and ancillary to the primary 
jurisdiction. A court invokes its inherent power in order to fulfil its constitutionally-
ordained function as a court of law. Inherent powers attach where a court has already 
been granted jurisdiction. Inherent powers necessarily accrue to a court by virtue of 
the very nature of its judicial function or its constitutional role in the administration of 
justice. Thus, inherent powers are part of a court's resources; they are a necessary 
addition to the judicial function, facilitating the proper functioning of courts within the 
framework of jurisdiction granted to it by statute. Thus, whilst inherent jurisdiction is 
substantive, inherent powers are procedural. 
 

[20] Inherent jurisdiction is a doctrine that a superior court has the jurisdiction to hear 
any matter that comes before it, unless a statute or rule limits that authority or grants 
exclusive jurisdiction to some other court or tribunal. According to Canadian 
jurisprudence, the key restriction on the application of inherent jurisdiction is that the 
doctrine cannot be used to override an existing statute or rule. The clearest articulation 
of such restriction is set out in the Supreme Court of Canada decision in College 
Housing Co-operative Ltd v Baxter Student Housing Ltd (1976) 2 SCR 475 where the 
Court stated that a court cannot negate the unambiguous expression of legislative will 
and further held that: 
 

Inherent jurisdiction cannot, of course be exercised so as to conflict with 

statute or rule. Moreover, because it is a special and extraordinary power, it 

should be exercised only sparingly and in a clear case. 

 
Murray CJ in the Irish case of G McG v DV, (No 2) [2000] 4 1R 1, makes the following 
observation in relation to the circumstance where a particular jurisdiction is exclusively 
controlled by statute law: 
 

Where the jurisdiction of the courts is expressly and completely delineated by 

statute law it must, at least as a general rule, exclude the exercise by the courts 

of some other or more extensive jurisdiction of an implied or inherent nature. 

To hold otherwise would undermine the normative value of the law and create 

uncertainty concerning the scope of judicial function and finality of court 

orders. [Emphasis added] 

 
This statement is very much applicable in the Seychelles context as the jurisdiction of 
our courts is expressly and completely delineated by the Constitution and statute law. 
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[21] In In Re Racal Communications Ltd [1981] AC 374 (HL) the House of Lords had 
to interpret s 31(1) of the Supreme Court of Judicature (Consolidation) Act 1925 which 
restricted the right of appeal conferred on the Supreme Court by s 27(1) of the said 
Act. Section 31 (1) provided: "No appeal shall lie … (d) from the decision of the High 
Court or of any judge thereof where it is provided by any Act that the decision of any 
court or judge, the jurisdiction ofwhich or of whom is now vested in the High Court, is 
to be final…" The said s 31(1) is somewhat similar to our s 342(6) of the Criminal 
Procedure Code. In his leading speech, Lord Diplock said: "The jurisdiction of the 
Court of Appeal is wholly statutory; it is appellate only. The court has no original 
jurisdiction. It has no jurisdiction itself to entertain any original application for judicial 
review; it has appellate jurisdiction over judgments and orders of the High Court made 
by that court on applications for judicial review." And the Law Lord also made the 
following remarks: "Judicial review is available as a remedy for mistakes of law made 
by inferior courts and tribunals only. Mistakes of law made by judges of the High Court 
acting in their capacity as such can be corrected only by means of appeal to an 
appellate court; and if, as in the instant case, the statute provides that the judge’s 
decision shall not be appealable, they cannot be corrected at all." [Emphasis added] 
 

Lord Diplock's statement pertaining to the jurisdiction of the Court of Appeal is an apt 
description of the jurisdiction of the Court of Appeal of Seychelles. 
 

[22] I am of the view that the Court of Appeal in view of the provisions of ss 342(1) 
and (6) does not have the jurisdiction to entertain an appeal from an order of the 
Supreme Court refusing to enlarge an accused on bail pending trial before it and who 
has not yet been convicted by the Supreme Court. A similar issue as to the jurisdiction 
of the courts of Seychelles arose when our courts had to consider dealing with piracy 
cases committed outside our territorial waters. Prior to the amendment to the Penal 
Code in 2010 the jurisdiction of the courts of Seychelles was one of a territorial 
jurisdiction. The fact that piracy is a crime against humanity was not sufficient cause 
to invoke the principle of universal jurisdiction and this necessitated an amendment to 
the Penal Code to give our courts jurisdiction to try offences of piracy committed 
outside the territory of Seychelles. 
 
[23] It is prudent to look into the issue whether an accused person has a fundamental 
right to be released on bail as per the provisions of art 18(7) which deals with the right 
to liberty, once he has been charged before the court and trial dates are fixed and a 
fundamental right to appeal against an order of the Supreme Court denying bail. It is 
to be noted that the right to be enlarged on bail is not an unqualified right, like some 
other rights set out in Chapter III of the Constitution, and is based on a determination 
made by court on a consideration of the criteria laid down in art 18(7) (a) to (f). Once 
charged and an accused has taken his plea another corresponding right comes into 
application, namely the right to a hearing within a reasonable time under art 19(1). To 
ensure that an accused person gets a "hearing within a reasonable time" then 
becomes an obligation on the trial court. Thus a trial court in entertaining an 
application for bail pending hearing will have to balance the two rights and ensure that 
the accused will appear for the trial. Article 19 which sets out the right to a fair hearing 
provides for a right of appeal at sub-article (11) thus: "Every person convicted of an 
offence shall be entitled to appeal in accordance with law against the conviction, 
sentence and any order made on the conviction." [Emphasis added]. It is therefore 
clear that a right to appeal against an order of the Supreme Court denying bail during 
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a hearing has not been specifically enshrined as a fundamental right in the 
Constitution. We must also bear in mind the maxim 'Expressio unius est exclusio 
alterius' which means the express mention of one thing implies the exclusion of 
another and which is a product of logic and common sense. 
 
[24] Counsel for the appellants argued before us that this Court has all the authority, 
jurisdiction and power of the Supreme Court in view of the provisions of art 120(3) of 
the Constitution and thus have the jurisdiction to entertain this appeal. Article 120(3) 
states: 
 

The Court of Appeal shall, when exercising its appellate jurisdiction have all 

the authority, jurisdiction and power of the court from which the appeal is 

brought and such other authority, jurisdiction and power as may be conferred 

upon it by or under an Act. [Emphasis added] 

 

The short answer to this proposition is that such authority, jurisdiction and power exists 
only when this Court is seized with its 'appellate jurisdiction'; and when it does not 
possess such jurisdiction, it cannot exercise any powers of the Supreme Court. 
 
[25] It was sought to be argued at the hearing before us (reference is to the hearing 
in Esparon v R) that orders pertaining to bail do not come within the purview of art 
120(2) of the Constitution as bail is so fundamental a right and also a matter that will 
not attract the application of s 342(6) of the Criminal Procedure Code. The argument 
was to the effect that an order pertaining to bail has to be looked at differently from 
other orders made during a criminal trial which would result in stopping a criminal trial 
midstream. If that be the case 'prohibition orders' made under s 31 of the Misuse of 
Drugs Act and 'restraint orders' made under s 26 of the Anti-Money Laundering Act, 
prohibiting a person charged with an offence under the said Acts from dealing with 
any realisable property also fall into the category of orders that will not result in 
stopping a criminal trial midstream. It is to be noted that prohibition and restraint orders 
necessarily infringe on the fundamental right to be treated with dignity, which is an 
unqualified right and the right to property which are enshrined not only in the 
Constitution but set out emphatically in the Universal Declaration of Human Rights 
and the International Covenant on Civil and Political Rights. lt is my view that granting 
or refusal of bail certainly is one necessarily involving the provisions of the Criminal 
Procedure Code. We do not have a separate Bail Act unlike in other jurisdictions and 
all provisions in relation to the granting or refusal of bail are contained in the Criminal 
Procedure Code. 
 
[26] Therefore I am of the view that we cannot give a restrictive meaning to the words 
'order' or 'decision' in art 120(2) of the Constitution or s 342(6) of the Criminal 
Procedure Code and state that orders in relation to bail are excluded from its 
provisions. If that is how the drafters of the Constitution meant it to be, I am certain 
they would have specifically provided for it under appealable orders in art 19(11) of 
the Constitution referred to earlier or excluded it specifically from the restrictions that 
could be placed on appealable orders in art 120(2) or from the application of the 
provisions of s 342(6) of the Criminal Procedure Code. It would also lead to uncertainty 
if the courts begin to interpret what type of determinations may be categorised as 
'decisions' or 'orders' of the Supreme Court as envisaged by art 120(2) of the 
Constitution and s 342(6) of the Criminal Procedure Code. In my view the drafters of 
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the Constitution had decided to give a free hand to the Legislature in whom the 
legislative power of Seychelles is vested to exclude without qualification, any 
'decisions' or 'orders' of the Supreme Court from the purview of appealable orders. In 
Abel v Lee (1871) LR 6 CP 365 at 371 Willes J said: "It is not competent to a Judge 
to modify the language of an Act in order to bring it in accordance with his views of 
what is right or reasonable". In R v Mausel (1881) 23 QBD 29 Lord Coleridge stated 
that "It was the business of the courts to see what Parliament had said, instead of 
reading into an Act what ought to have been said." In DayaNand Mishra v State of 
Bihar (1992) 2 Pat LJR 716 it was held: that "The court cannot, while applying a 
particular statutory provision, stretch it to embrace cases, which it was never intended 
to govern." In Tara Dutta v State of Bengal 79 CWN 996 it was held: that "In 
interpreting a statute, the court cannot fill in gaps or rectify defects." In Ravichandran 
K v Metropolitan Transport Corporation Ltd, (2004) 3 LLJ Mad 152 it was held: 
"Undoubtedly, if there is a defect or omission in the words used by the legislature, the 
court would not go to its aid to correct or make up the deficiency. The court would not 
add words to a statute or read words into it which are not there, especially when the 
literal reading produces an intelligible result." In Kashinath Baba Asbe v State of 
Maharastra (2001) AIHC 1271 (Bom) it was held: "The court cannot aid the 
legislature’s defective phrasing of an Act, or add and mend, and by construction, make 
up deficiencies which are there." In Dental Council of India & Anor v Hari Prakash & 
Ors (2001) 8 SC 61 it was held: "What is not included by the legislature cannot be 
undone by the court by adopting the principle of purposive interpretation." 
 
[27] This Court may, in its discretion, in a case in where an appeal against a conviction 
by the Supreme Court is filed, grant bail pending the hearing of such appeal. This is 
similar to the position in the UK. In the UK ''The Court of Appeal has jurisdiction to 
grant bail to a person who has served notice of appeal or notice of application for 
leave to appeal against his conviction and/or sentence in the Crown Court (Criminal 
Appeal Act 1968, s 19). The Court of Appeal also has power to bail a person who is 
appealing from it to the House of Lords (s 36)." See Chapter 7.4, Blackstone's Criminal 
Practice (2010). 
 

[28] It was also sought to be argued that orders pertaining to bail were 'administrative' 
and not 'judicial' orders and thus did not come within the purview of the word 'order' in 
art 120(2) of the Constitution or s 342(6) of the Criminal Procedure Code. This I 
believe is totally misconceived. When the issue of bail is decided under art 18(7) of 
the Constitution or under ss 179 or 195 of the Criminal Procedure Code during the 
pendency of a trial the Judge makes a judicial determination. It is stated in NS Bindra 
Interpretation of Statutes (10th Edition): 

 

Unlike France, with its droit administrative (administrative laws) and its 

ConcildEtat (State Council) to administer it, administrative laws and 

administrative courts find no place in the Constitution of Great Britain or of 

India. 

 

This statement applies to Seychelles as well. Bindra goes on to state:  
 

Decisions which are purely administrative stand on a wholly different footing 

from quasi judicial as well as from judicial decisions and must be 

distinguished accordingly … In the case of the administrative decision, there 
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is no legal obligation upon the person charged with the duty of reaching the 

decision to consider and way submissions and arguments, or to collate any 

evidence, or to solve any issue. The grounds upon which he acts, and the 

means which he takes to inform himself before acting are left entirely to his 

discretion. 

 

In Black's Law Dictionary (9th edition) administrative order has been defined as: "An 
order issued by a government agency after an adjudicatory hearing". 
 
We are aware that the grounds upon which an administrative decision is quashed on 
an application for judicial review are different from the quashing of a judicial decision 
on appeal. One cannot invoke the right of appeal under art 120(2) of the Constitution 
which necessarily deals with 'judicial' decisions and at the same time claim that what 
is sought to be appealed against is an 'administrative' decision. It is my view that the 
Supreme Court does not make any 'administrative' orders in hearing cases. 
 
[29] I am very much concerned of the fact that there has been an inordinate delay in 
commencing the trial against the appellants in this case and especially KS Esparon 
who has only one charge against him, namely aiding and abetting others to commit 
the offence of unlawful possession of a firearm and ammunition. I am of the view that 
if the Court of Appeal had the jurisdiction to entertain an appeal against an order of 
the Supreme Court on bail this would have been a fit case to enlarge all the appellants 
on bail pending their trial taking into consideration the inordinate delay to commence 
the trial and the peculiar circumstances of this case. But this cannot grant us a power 
to assume a jurisdiction that has been specifically excluded from us by the Criminal 
Procedure Code, in accordance with art 120(2) of the Constitution. To do so would 
amount to going against the Constitution itself and the doctrine of separation of 
powers ingrained therein and usurping the power of the Legislature which is vested in 
the National Assembly. 
 
[30] It is to be noted that an order remanding an accused to custody pending trial is 
valid only for a period of 15 days in view of the provisions of ss 179 and 195 of the 
Criminal Procedure Code and at the end of such period the order for remand lapses 
unless a fresh order for remand is made. This Court cannot act on the assumption 
that the Supreme Court will always remand an accused person pending trial before it, 
at the end of every 15 days, without good cause as urged by the appellants' counsel. 
 
[31] I have also considered what remedy then is available to an accused in the event 
of a grave or manifest injustice committed by the Supreme Court in refusing to enlarge 
him on bail in view of the provisions of s 342(6) of the Criminal Procedure Code. 
 
Article 19(13) provides: 

 

Every person convicted of an offence and who has suffered punishment as a 

result of the conviction shall, if it is subsequently shown that there has been a 

serious miscarriage of justice, be entitled to be compensated by the State 

according to law. 
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Under this provision the period spent on remand in respect of the offence charged 
especially where there has been a delay in concluding the hearing will certainly be 
taken into consideration by the Constitutional Court or the appellate court hearing the 
case. 
 
Article 18(4) provides: 
 

Where a person is convicted of any offence, any period which the person has 

spent in custody in respect of the offence shall be taken into account by the 

court in imposing any sentence of imprisonment for the offence. 

 

There is no specific provision in the Constitution to cater to a situation where a person 
who has been acquitted by a court after a long period of remand pending his trial. But 
where there has been an inordinate delay in concluding his hearing he certainly will 
be able to move the Constitutional Court under art 46 (1) of the Constitution, for breach 
of his right "to a fair hearing within a reasonable time" enshrined in art 19(1) and seek 
compensation for the damages suffered under art 46(5) (e) of the Constitution. Even 
an appellate court which allows his appeal and acquits him can grant him 
compensation for breach of his right to a fair hearing within a reasonable time where 
there has been a serious miscarriage of justice. In the Attorney-General's Reference 
Case [2004] 2 AC 72, in the context of the provision of art 6 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, which 
makes reference to a "fair and public hearing within a reasonable time", Lord Bingham, 
with whom the majority agreed said: 

 

If the breach of the reasonable time requirement is established retrospectively, 

after there has been a hearing, the appropriate remedy may be a public 

acknowledgement of the breach, a reduction in the penalty imposed on a 

convicted defendant or the payment of compensation to an acquitted 

defendant". [Emphasis added] 

 
[32] I therefore dismiss this appeal.  
 
[33] Having dealt with my dissenting judgment in Esparon v R, I shall now set out the 
basis upon which Domah J in the majority judgment of the said case, held, that the 
Court of Appeal has the jurisdiction to entertain an appeal against a ruling made by 
the Supreme Court, dismissing an application for release on bail of an accused whose 
trial is still proceeding, before the Supreme Court. 
 
[34] Domah J stated in the majority judgment of Esparon v R: "Section 342(6) of the 
Criminal Procedure Code, has no application as bail is an action on its own right and 
the determination of bail is a power intrinsic to the courts. Bail is not an incidence of a 
criminal trial to be caught by section 342(6) which deals with criminal matters. It is an 
independent action grounded on the Constitution. Bail hearing is not part of a criminal 
case even if it has to be conceded that it walks in the shadows of a criminal trial. It 
has an independent life free from the criminal process yet walking hand in hand with 
it. Section 342 of the Criminal procedure Code deals with the question of criminal 
appeals. Bail application is not a criminal action. It is a constitutional action whether it 
is before the lower court or the Court of Appeal. [Emphasis added] 
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[35] Reliance had been placed by Domah J on art 18(8) of the Constitution, in 
furtherance of his argument, that the Court of Appeal has the jurisdiction to determine 
an appeal from an order refusing bail by the Supreme Court, during a trial pending 
before the Supreme Court, and in support of his argument that bail is a constitutional 
action. Having earlier pronounced that s 342(6) of the Criminal Procedure Code has 
no application to an appeal from an order refusing bail by the Supreme Court, he had 
also placed reliance on s 342(4) and (5) of the Criminal Procedure Code, in support 
of his argument that the Court of Appeal has the jurisdiction to determine an appeal 
from an order refusing bail by the Supreme Court. He states at para 26 of his 
judgment: "The procedural isolation of a bail application before courts may be noted 
and evident by section 342(5) of the Criminal Procedure Code. The latter provision 
makes it a separate cause of action. It states that an application for bail under this 
section shall be by motion, supported by affidavit, served on the Attorney-General, 
and may be heard in Chambers. A bail application, then, is a case in its own right, 
independent of the criminal case." [Please see para 10 above for s 342 (1) to (6) of 
the Criminal Procedure Code]. 
 
[36] If bail is a 'constitutional action' as stated by Domah J it is my view that it has to 
be determined by the Constitutional Court in view of the provisions in art 129(1) of the 
Constitution. Chapter VIII, Part IV, art 129 of the Constitution which deals with 
constitutional questions states: 
 

l) The jurisdiction and powers of the Supreme Court in respect of matters 

relating to the application, contravention, enforcement or interpretation 

of the Constitution shall be exercised by not less than two Judges sitting 

together. 

2) Where two or more Judges sit together for the purposes of clause (l), the 

most senior of the Judges shall preside. 

3) Any reference to the Constitutional Court in this Constitution shall be a 

reference to the Court sitting under clause (1).  

 

[Emphasis added] 

 

The marginal note to art 129 states: "Supreme Court as Constitutional Court". 
 
[37] Article 18(8) of the Constitution, upon which Domah J has placed reliance upon, 
in my view, does not apply to a person to whom bail has been refused pending trial 
before the Supreme Court. It applies to a person who is being 'unlawfully' detained 
without any order of any court. Article 18(8) of the Constitution states: ''A person who 
is detained has the right to take proceedings before the Supreme Court in order that 
the Court may decide on the lawfulness of the detention and order the release of the 
person if the detention is not lawful." The case of Esparon v R, just like this case, were 
appeals made to the Court of Appeal against orders by the Supreme Court, to remand 
persons. It cannot be said that a person who has been remanded to custody by the 
Supreme Court is in 'unlawful' detention. The order for remand made by the Supreme 
Court may not be correct, but it does not become 'unlawful' as the Constitution itself 
provides a derogation to the 'right to liberty of the person' provided for in the 
Constitution. Article 18(2) of the Constitution states that the restriction, in accordance 
with fair procedures established by law, of the right under cl (1)(a), namely the arrest 
or detention in execution of a court sentence or other lawful order of a court shall not 
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be treated as an infringement of art 18(1) of the Constitution which states: "Every 
person has a right to liberty and security of the person". Section 179 of the Criminal 
Procedure Code provides for remand of accused persons pending trial. 
 

[38] Article 18(8) refers to habeas corpus applications referred to in art 125(c) of the 

Constitution. 

 

125. (1) There shall be a Supreme Court which shall, in addition to the 

jurisdiction and powers con erred b this Constitution have – 

(a) original jurisdiction in matters relating to the application, 

contravention, enforcement or interpretation of this 

Constitution; 

(b) original jurisdiction in civil and criminal matters; 

(c) supervisory jurisdiction over subordinate courts tribunals 

and adjudicating authority and, in this connection, shall 

have power to issue injunctions, directions, orders or writs 

including writs or orders in the nature of habeas corpus, 

certiorari, mandamus, prohibition and quo warranto as may 

be appropriate for the purpose of enforcing or securing the 

enforcement of its supervisory jurisdiction; and 

(d) such other original, appellate and other jurisdiction as may 

be conferred on it by or under an Act. 

 

[Emphasis added] 

 
[39] I am of the view that ss 342 (4) and (5) cannot be read in isolation of s 342(1) and 
(6) of the Criminal Procedure Code. Section 342(4) and (5) necessarily flows from s 
342(1). Section 342 deals with appeals from the Supreme Court as stated in the head 
note and marginal note to that section. Section 342(4) and (5) come into application 
only when an appeal to the Court of Appeal is filed, and that is when a person 
convicted on a trial held by the Supreme Court has appealed to the Court of Appeal 
against his conviction or against his sentence. That is pending the determination of 
his appeal by the Court of Appeal; a person can make an application for bail before 
the Court of Appeal. Certainly s 342(4) and (5) does not apply to this case, as the 
appellants in this case have not been convicted by the Supreme Court, to lodge an 
appeal to this Court. The fact that the procedure to make an application for bail when 
an appeal is filed against a conviction before the Court of Appeal is provided for in s 
342 (5) does not make an application for bail a case in its own right, independent of 
the criminal case as Domah J states, for the simple reason when the appeal is heard 
and determined or if the appeal is withdrawn the application for bail under s 342(5) 
automatically comes to an end. 
 
An application for bail under s 342(4) thus, is not a case in its own right, independent 
of the criminal case. 
 
[40] It is only a person who has been convicted and who has filed an appeal before 
the Court of Appeal, who can make an application for bail to the Court of Appeal under 
s 342(4) of the Criminal Procedure Code. 
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[41] The Judge of the Supreme Court who convicts an accused, may also in his 
discretion, when an appeal has been filed to the Court of Appeal against the decision 
of the Supreme Court, grant the convict bail pending the hearing of such appeal under 
s 327 of the Criminal Procedure Code. Section 327 states: 
 

The Judge may, in his discretion, in any case in which an appeal from a 

decision of the Supreme Court in its appellate jurisdiction to the Court of 

Appeal is filed, grant bail pending the hearing of such appeal. [Emphasis 

added] 

 

[42] The power to grant bail is always there in the trial court where the hearing is taking 
place at any stage of the hearing. According to s 179 of the Criminal Procedure Code, 
when a case is adjourned before or during the hearing of any case the court may 
enlarge an accused person on bail or commit him to prison, conditioned for his 
appearance at the time and place to which such hearing or further hearing shall be 
adjourned. Where the accused person has been committed to prison, no such 
adjournment shall be for more than fifteen clear days, the day following that on which 
the adjournment is made, being counted as the first day. Thus an accused person is 
entitled to keep on renewing his application for bail every 15 days, if his application to 
be released on bail has been refused on an earlier occasion. 
 
[43] The authority of R (Uddin) v Crown Court Leeds 920130 EWHC 2752 (Admin) 
cited by Domah J at para 40 of the majority judgment is exactly what my dissenting 
judgment said, namely there cannot be judicial review challenge to a decision of a trial 
court on bail, during a trial. This is what was stated also in Attorney-General v Pou by 
this Court which I cited at para 12 of my dissenting judgment, and referred to at para 
13 above. 
 
[44] Justice Domah at para 45(6) of the majority judgment had stated; "If the case is 
still awaiting trial and a defendant is still incarcerated he may apply to the Court for 
his release. If he is not released after an adversarial first instance hearing at the 
Magistrates’ Court, he may appeal to the Supreme Court. If he is not released after 
an adversarial first instance hearing by the Supreme Court, he may appeal to the 
Court of Appeal." This would mean that the Court of Appeal will be entertaining 
applications for bail even in respect of cases still pending trial before the Magistrate's 
Court. The question as to what would happen if the defendant is not released after an 
adversarial first instance hearing by the Court of Appeal, has not been answered, 
especially in view of Justice Domah's statement at para 45(3) of the majority judgment 
in Esparon v R that ''the judiciary needs to ensure that the principle is not reversed in 
the sense that bail instead of jail becomes jail instead of bail". 
 
[45] At the hearing of the present case, counsel for the appellants made a futile 
attempt to place reliance on the right to liberty guaranteed in art 18(1) of the 
Constitution, as giving the appellants an unqualified right to bail, and the Court of 
Appeal the jurisdiction to entertain an appeal, against a ruling made by the Supreme 
Court dismissing an application for release on bail of an accused, whose trial is still 
proceeding before the Supreme Court. Article 18(1) of the Constitution reads as 
follows: "Every person has a right to liberty and security of the person." Article 18(2) 
of the Constitution states that the restriction, in accordance with fair procedures 
established by law, of the right under cl (1) (a), namely the arrest or detention in 
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execution of a court sentence or other lawful order of a court shall not be treated as 
an infringement of art 18(1). Also art 18(1) only speaks generally of the 'right to liberty' 
but certainly not about the 'jurisdiction' of the Court of Appeal to entertain an appeal 
against a ruling made by the Supreme Court dismissing an application for release on 
bail of an accused whose trial is still proceeding before the Supreme Court, which is 
the only issue before this Court. The jurisdiction of the Court of Appeal is only to be 
found in arts 120(1) and (2) of the Constitution (referred to at para 9 above) which has 
been dealt with earlier. 
 
[46] Counsel for the appellants also made reference to 'claw-back' clauses in a 
Constitution, but made no specific reference to any such clauses. 'Claw-back' clauses 
or 'limitation clauses' suspend or restrict guaranteed rights to which they apply and do 
appear in national constitutions. Article 18(2) referred to in the earlier paragraph is a 
'claw-back' clause of the right guaranteed in art 18(1) of the Constitution. 'Claw-back' 
clauses stipulate that the restriction of constitutional rights should be done by the 
Constitution itself or by enacting law and the said law must be necessary or 
reasonably required to accomplish certain specified social or public goals. Almost 
every constitutional guarantee of certain rights attaches limitations to the breadth of 
those rights in an effort to balance the interests of the individual with those of the state 
when certain conditions arise. Courts typically employ a proportionality test and 
consider the necessity to determine the constitutionality of the restriction. Such 
restrictions should not be discriminatory and Courts will require such restrictions are 
minimally restrictive, non-discriminatory and proportionate when viewed in relation to 
explicit objectives. 
 
[47] The appellants argument on 'claw-back' clauses is totally misconceived and goes 
against their argument of their 'right to appeal against a remand order made by the 
Supreme Court'. In fact arts 19(11) and 120(2) (referred to at para 11 above) of the 
Constitution and s 342(6) of the Criminal Procedure Code amount to 'claw-back' 
clauses of the general right of appeal set out in art 120(1) of the Constitution. The 
restriction of the general right of appeal set out in art 120(1) of the Constitution in my 
view is minimally restrictive, non-discriminatory and proportionate when viewed in 
relation to the explicit objectives. The explicit objective for such restriction is to be 
found in Justice Domah's comments in Beeharry v R as referred to at para 15 above 
and more so because of his pronouncement that "The appellate court is bereft of the 
many advantages which a trial court has proceeding as it does rom a record of 
proceedings and, on a session by session basis". Further the power to grant bail is 
always there in the trial court where the hearing is taking place, at any stage of the 
hearing. An accused person is entitled to keep on renewing his application for bail 
every 15 days. 
 
[48] For the reasons set out in my dissenting judgment in Esparon v R and after having 
considered the reasons set out in the majority judgment of the said case as referred 
to at paras [34] and [35] and the views expressed by me at paras [36] to [44] above in 
relation to those reasoning and also the arguments of the appellant's counsel at the 
hearing of this appeal at paras [45] to [47] above and my observations in respect of 
those arguments, I hold that the Court of Appeal is not invested with the jurisdiction to 
entertain an appeal against a ruling made by the Supreme Court dismissing an 
application for release on bail of an accused whose trial is still proceeding before the 
Supreme Court. 
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[49] For the reasons set out above I am of the view that the Court of Appeal has no 
jurisdiction to entertain an appeal from an order made by the Supreme Court refusing 
bail in respect of a case still pending before it. I therefore dismiss the appeal. 
 

 
J MSOFFE JA  

 
[1] At the hearing of this appeal an issue arose as to whether or not this Court has 
jurisdiction to determine an appeal based on a bail application originating from the 
Magistrates' Court or the Supreme Court. We maintain our view that this Court has 
the requisite jurisdiction to determine an appeal of such nature for reasons stated in 
the majority judgment in Esparon v R (2014) SLR 331and Robert Billy Jean v R (2014) 
SLR 79, which we do not have to repeat here in detail. It will suffice to say very briefly 
that this Court's reasoning under paras [14], [15], [16], [17], [18], [21], [22] and [38] of 
the majority judgment is relevant. 
 
[2] Further to our view in para [1] above, it occurs to us that art 18(7) of the Constitution 
of the Republic of Seychelles is also relevant for purposes of the point we are 
addressing at the moment. The sub-article reads – 
 

A person who is produced before a court shall be released, either 

unconditionally or upon reasonable conditions, for appearance at a later date 

for trial or for proceedings preliminary to a trial except where the court, having 

regard to the following circumstances, determines otherwise –  

(a) where the court is a magistrates' court, the offence is one of treason or 

murder; 

(b) the seriousness of the offence; 

(c) there are substantial grounds for believing that the suspect will fail to 

appear for the trial or will interfere with the witnesses or will otherwise 

obstruct the course of justice or will commit an offence while on release; 

(d) there is a necessity to keep the suspect in custody for the suspect's 

protection or where the suspect is a minor, for the minor 's own welfare. 

(e) the suspect is serving a custodial sentence. 

(f) the suspect has been arrested pursuant to a previous breach of the 

conditions of release for the same offence. 

 

[3] It seems to us that the right to bail provided in the above sub-article is a qualified 
constitutional right. The sub-article does not place any limitations on or derogations to 
the right to bail. All that is required is for the Court to consider the circumstances of 
the particular case in deciding whether or not bail should be granted. In the process, 
it could consider whether, for instance, if granted bail the suspect would attend the 
Court as and when required, etc. This would be far from saying that the Court has 
absolutely no power to grant bail. 
 
[4] At any rate, our discussion in paras [l], [2] and [3] above, and indeed in other 
subsequent paragraphs in this judgment is purely academic for two reasons. One, by 
virtue of the majority decision in Esparon and Jean, this Court has already pronounced 
itself on the issue of right to bail. We are not too sure if there is a strong and compelling 
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reason or need to re-open the matter. Two, our reading of art 120 of the Constitution 
tells us that the jurisdiction of this Court is purely appellate. Unlike other jurisdictions, 
this Court has no power to review its own decisions. In other words, we do not read 
anything in the Constitution, or in any other law (statute or case law), or in the Court 
of Appeal Rules, which grants this Court the power to review its own decisions. For 
example, by virtue of the Written Laws (Miscellaneous Amendment) Act, 2016, s 4 of 
the Appellate Jurisdiction Act, the Court of Appeal of Tanzania has jurisdiction to 
review its own decisions under certain circumstances. We are making this point in 
order to underscore and reiterate the fact that we have no power to sit in judgment in 
a review of our decision in Esparon and Jean. As shall be demonstrated hereunder, 
the best we can do at this point in time is to add anything we will consider important 
for purposes of developing the jurisprudence on the subject in issue here. 
 
[5] In the spirit of our view shown in the latter part of para [4] above, we wish to state 
that further to our view in Esparon and Jean (supra), we hereby add one more point. 
In order to put the additional point in context we propose to begin by citing the 
provisions of art 120(2) of the Constitution. The sub-article reads – 
 

Except as this Constitution or Act otherwise provides there shall be a right of 

appeal to the Court of Appeal from a judgment, direction, declaration, decree, 

writ or order of the Supreme Court. [Emphasis added.] 

 

[6] Appeals to this Court are also governed by ss 326 and 342 of the Criminal 
Procedure Code. The import or sense of s 342, particularly sub-section (6) thereto, 
has been discussed in the majority judgment in Esparon and Jean. We see no need 
for repeating here in detail the reasoning obtaining therein. However, for ease of 
reference we reproduce s 342(6) thus – 
 

Except as it is otherwise provided in this section, an appeal shall not lie against 

an acquittal, conviction, decision, declaration, decree, direction, order, writ or 

sentence. 

 

[7] The above phrase "Except as this Constitution or Act otherwise provides" 
appearing in the Constitution reflects what is sometimes referred to in the 
constitutional law parlance as a claw back clause. 
 
[8] The general rule is that the phrase "Except as this Constitution or Act otherwise 
provides" or any phrase of a similar nature in a constitution, should always be 
interpreted in such manner as not to subordinate the Constitution to any other law 
because the Constitution is supreme to every other law or institution. This point finds 
support in the Tanzanian case of Hon Attorney-General v Lohay Akonaay and Joseph 
Lohay [1995] TLR 80, where the then Chief Justice had the following to say on the 
point – 
 

As to the contention by the Deputy Attorney General to the effect that the right 

to property under Article 24 of the Constitution is derogated from the 

provision contained therein which subjects it to "the relevant laws of the land" 

we do not think that, in principle, that expression, which is to be found in other 

parts of the Constitution, can be interpreted in a manner which subordinates 

the Constitution to any other law, It is a fundamental principle in any 
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democratic society that the Constitution is supreme to every other law or 

institution. Bearing this in mind, we are satisfied that the relevant proviso 

means that what is stated in the particular part of the Constitution is to be 

exercised in accordance with relevant law. It hardly needs to be said that such 

regulatory relevant law must not be inconsistent with the Constitution. 

[Emphasis added] 

 

[9] The same point was more or less echoed in Pumbum and Another v Attorney-
General (1993) 2 LRC 317, where the Court of Appeal of Tanzania had occasion to 
consider the principle that any discretion must be subject to adequate guidelines and 
effective control. The court held at 323, that – 

 

A law which seeks to limit or derogate from the basic right of the individual 

on grounds of public interest will be saved by article 30(2) of the Constitution 

only if it satisfies two essential requirements. First, such a law must be lawful 

in the sense that it is not arbitrary. It should make adequate safeguards against 

arbitrary decisions, and provide effective controls against abuse by those in 

authority when using the law. Secondly, the limitation imposed by such law 

must not be more than is reasonably necessary to achieve the legitimate object. 

This is what is also known as the principle of proportionality. The principle 

requires that such law must not be drafted too widely so as to net everyone 

including even the untargeted members of society. If the law which infringes 

a basic right does not meet both requirements such law is not saved by article 

30(2) of the constitution, it is null and void. And any law that seeks to limit 

fundamental rights of the individual must be construed strictly to make sure 

that it conforms with these requirements otherwise the guaranteed rights 

under the constitution may easily be rendered meaningless by the use of the 

derogative or claw back clauses of that very same constitution. [Emphasis 

added] 

 

[10] In this case, therefore, the provisions of s 342(6), must not be construed in such 
manner as to completely limit or oust the right of an aggrieved party to access this 
Court. The aggrieved party has a constitutional right to come to this Court by virtue of 
the right of appeal conferred by arts 18(7) and 120(1) of the Constitution, subject of 
course to complying with regulatory procedures like filing a notice of appeal, seeking 
leave to appeal where necessary, etc. Doing otherwise would, in effect, amount to 
subordinating the Constitution to any other law. This would go against the universally 
accepted principle in a democratic society that the Constitution is supreme. As we 
seek inspiration from the case of Akonaay, we also wish to state here that sub-s (6) is 
a regulatory provision. In this sense, it is subordinate to the Constitution, the supreme 
law of the land. The provision should be interpreted in such manner that must not be 
inconsistent with the Constitution. 
 
[11] Without prejudice to our view above on s 342(6), if we may digress a bit, it seems 
to us that, a casual look at the sub-s (6) would appear to show that it is inconsistent 
with the provisions of the Constitution relating to right to bail. It appears that this ought 
not to have been the case because, as we have stated in this judgment, the  
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Constitution is always supreme to any other law. This point is more or less echoed in 
the majority judgment in Esparon and Jean under para 28 thereto in an apparent 
attempt at showing what appears to be an "absurdity" in the provision, thus – 

 

It is inconceivable that the legislature, in its wisdom, would have wanted to 

oust by a criminal provision the constitutional right of a citizen to appeal to 

the Court of Appeal on his constitutional right to bail and in the same foul 

swoop taken away the judiciary's intrinsic power to ensure that the citizen has 

a right to bail and a right to an appeal on his refusal or denial of bail. 

 

Also see Mathilda Twomey in her book Legal Metissage in a Micro-Jurisdiction: The 
Mixing of Common Law and Civil Law in Seychelles at 151. 
 

[12] It should be clear that in commenting here about s 342(6) we are not making a 
definite and conclusive finding on the constitutionality or otherwise of the sub-section 
because this is not the issue of the moment. We think it is an issue which could be 
taken in other fora where the court(s) concerned would have the advantage of hearing 
learned arguments on the point and thereby make a considered and definitive finding 
on the point. 
 
[13] In fact, we may as well repeat here that the point we are making in this judgment 
is to a certain extent also captured under para [34] of the majority judgment in Esparon 
and Jean, as follows – 

 

[34] Thus, the Court of Appeal is not a Court of Criminal Appeal simpliciter. 

We derive appellate jurisdiction from the mere fact that the Supreme Court 

has exercised its first instance jurisdiction. As such, section 342(6), to the 

extent that bail is a matter of constitutional right of the citizen is not a criminal 

matter for which the Criminal Procedure Act will apply. 

 

[14] We need to re-emphasize, yet again, that – 
 

1. The Court of Appeal bears a responsibility to read the provisions of Acts 
in the light of the Constitution. 

 Article 5 of the Constitution: This Constitution is the supreme law 
of Seychelles and any other law found to be inconsistent with this 
Constitution is, to the extent of the inconsistency void. 

 Seychelles National Party v Government of Seychelles; In Re 
Dhanjee v Michel (2015) SLR 195: 
 

[33]. In considering the Act as brought before the Court by 

the Petitioners, we are minded of our precious 

Constitutional role, to safeguard and ensure that the laws 

passed by the Legislature are in conformity with its 

provisions and underlying tenets. 

 
[Emphasis added] 
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2. Article 47 of the Constitution must be read with the right to liberty and 

accused persons' rights. 
 

47. Where a right or freedom contained in this Charter is subject to 

any limitation, restriction or qualification, that limitation, 

restriction or qualification –  

(a) shall have no wider effect than is strictly necessary in the 

circumstances; and 

(b) shall not be applied for any purpose other than that for which 

it has been prescribed. 

 

[Emphasis added] 

 

[15] Also, as held in Esparon and Jean and by Kriegler J in the South African case of 
Dlamini S Dladla and Others v S Svschiefekat [1999] ZACC 8, a bail hearing is a 
unique judicial function. Although it is intended to be a formal court procedure, it is 
considerably less formal than a trial. Thus the evidentiary material proffered need not 
comply with the strict rules of oral or written evidence. Also, although bail, like the trial, 
is essentially adversarial, the inquisitorial powers of the presiding officer are greater. 
An important point to note here about bail proceedings is so self evident that it is often 
overlooked. It is that there is a fundamental difference between the objective of bail 
proceedings and that of the trial. In a bail application the enquiry is not really 
concerned with the question of guilt. That is the task of the trial court. The court hearing 
the bail application is concerned with the question of possible guilt only to the extent 
that it may bear on where the interests of justice lie in regard to bail. The focus at the 
bail stage is to decide whether the interests of justice permit the release of the accused 
pending trial; and that entails in the main protecting the investigation and prosecution 
of the case against hindrance. 
 
[16] Lest we are misunderstood. In order to emphasize the point we are making in this 
judgment it should be clear that we are not saying that phrases like “Except as this 
Constitution or Act otherwise provides should not appear or feature in a Constitution”. 
On the contrary, they are an important regulatory mechanism in the dispensation of 
justice. All that we are saying is that they should not be interpreted in such manner as 
to give the impression that the Constitution is subordinate to them. After all, one of the 
cardinal principles in interpreting Constitutions is that the provisions of a constitution 
should be read as one thing. In other words, as per the provisions of para 8(b) of 
Schedule 2 of the Constitution, for purposes of interpretation the Constitution shall be 
read as a whole. 

 

[17] Coming back to the merits of the appeal we are aware that the appellants are 
appealing against the decision of the Supreme Court dated 13  April 2016 denying 
them bail. The grounds of appeal seek to fault the judge's reasoning in refusing to 
grant them bail. We have read the written submissions filed by counsel for the 
respective parties with keen interest. We thank them for the effort and for the job well 
done. At the hearing of this appeal we were told that the case will come up for 
continuation of hearing on 24, 25, and 26 August 2017 in which three witnesses will  
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testify for the prosecution and thereafter the prosecution case will be closed. Given 
the advanced stage in which the trial has reached, we are of the considered opinion 
that the Supreme Court will be a better venue to deal with bail. For this single reason 
we dismiss the appeal. 
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HOAREAU v HOAREAU 
 
F MacGregor (PCA), A Fernando, J Msoffe JJA 
11 August 2017 [2017] SCA 11/2016 
 
Succession – holographic will 
 
A will in holographic form was held valid by the Supreme Court. The plaintiffs 
appealed. 
 
JUDGMENT Appeal dismissed. 
 
HELD 
There are no form requirements for a holographic will other than those in art 970 of 
the Civil Code. 
 
Legislation 
Civil Code arts 970, 1322-1324 
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F MACGREGOR (PCA) 

 
Facts 

 
[1] This is a case contesting the validity of a holographic will made by a testator who 
had no issue of his own bequeathing all his properties to a person outside the lineage 
of descendants and ascendants of his family. 
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[2] A holographic will is one wholly in writing, derived from the Greek word "holos" 
meaning whole and "graphos" meaning written and is provided for in law in art 970 of 
the Civil Code which reads –  
 

A holograph will shall only be valid if it is wholly written, dated and signed 

by the hand of the testator; it shall be subject to no other form. 

 

History 
 
[3] The deceased testator, Serge Hoareau, owned a share of undivided property at 
Baie Lazare, Mahé and was desirous of making a will to pass it on to one Mr Kim 
Koon. Mr Kim Koon was apparently an old friend of his, at the same time the de cujus 
felt estranged from his own relatives, hence his preference to pass on the property to 
the person he thought closest to him. 
 
[4] The will was made in 2003 as per the document. The testator died in 2010. 
Thereafter the will was presented in court formally, its contents recorded and an order 
made for its registration. Consequently an appointment of the executorship of the 
estate was made and a Mrs Francoise Savy was appointed the executrix. It was only 
in 2015 that the appellants sued the respondent claiming that the will was deficient, 
on four grounds, namely – 

 
(a) The will, purporting to be a holograph will, was drawn up in the form of 

a letter with the maker's name, address and telephone number set out at 

the top right-hand margin along with a date purporting to be 6/10/03; 

(b) The wording used throughout the purported will discloses and sets out 

conditions precedent that indicate the intention of setting up a 

contractual business relationship between the said Emile Serge Hoareau 

and Leon Kim Koon, evidence that the document could not have been 

and was not meant to be a will; 

(c) The purported will refers to subject matter that cannot be verified having 

regard to the reference to unidentified properties and a fundamental error 

in the extent of the property allegedly bequeathed in referring to "3.45 

hectares" which the testator did not possess and could not bequeath; 

(d) The purported will is signed by both Serge Hoareau and Kim Koon, 

indicating that it could not have been intended to be the last will and 

testatment of the said Emile Serge Hoareau. 

 
[5] The defendant (respondent) responded in his defence, at paragraph 4 as follows – 

 

4. Each and every allegation in paragraph 9 of the Plaint denied. The 

Defendant avers that: 

(a) a holograph Will can be drawn up in the form of a letter and can 

be dated numerically, thus 6/10/03 would mean 6th October 2003; 

(b) there are no conditions precedent between the Testator and Mr. 

Leon Kim Koon under the Will. He inherited the house contents 

and land in clear and unequivocal terms namely "I bequeath my 

house + all its contents + free-hold to Mr, Leon Kim Koon on the 

day of my death. He will take possession of all my belongings"; 
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(c) the reference to 3.45 hectares of land must be read in the context 

of the Will which states "when the land deeds will have been 

settled plus my share of 3.45 hectares of land divided, beacon 

marked by qualified surveyors." The Testator did not purport to 

bequeath 3.45 hectares of land but his share therein after division 

in kind; 

(d) if which is denied, that the Will is signed by both the Testator and 

the Beneficiary, it does not affect the validity of the holograph 

Will. 

 

Issues 
 

[6] In court the parties agreed that the issues in this case were the form and content 
of the will although later in the sittings of the court below appellant’s counsel whilst 
answering a question from the court to identify the issues, specially at p 6 of the record, 
stated as follows –  

 
Court: You are not arguing therefore that that the Will is not wholly written, 

dated or signed but you are going according to what you have told me, going 

on the form of the Will itself. 

Mrs. Tirant-Gherardi: We are to an extent going on the form. However there 

is also the question of whether the Will is in fact signed. 

 

Testimony and Evidence in the Trial 
 
[7] In the testimony and evidence at the trial the appellants' main witness Joseph 
Hoareau went no further than to testify that he was unaware of the will and did not 
know anything about it. 
 
[8] In contrast, the respondent and her witness clearly testified as to the handwriting 
of the testator, Serge Hoareau, in that he wrote it and signed it in front of her. This 
complies literally with art 970 where it says "by the hand of the testator". 
 
[9] Her evidence was neither contested, challenged or shaken in anyway. It was 
established in our view beyond a balance of probabilities. 
 
[10] Of further pertinence and significance is the fact that she was a close friend of the 
testator, and later became the executrix of the estate of the testator, appointed by the 
Supreme Court and not contested. 
 
Judgment of the Court below 
 
[11] After hearing submissions from both sides that also went beyond the plaint adding 
the issue of burden of proof and seisin the trial judge concluded that the will was valid. 
The plaintiffs then appealed against the said judgment on the following grounds. 
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The appeal 
 

[12] 1.1 The Learned Trial Judge erred in fact and in law in finding that the 

provisions contained in the will were clear and unequivocal having failed to 

consider the preconditions included in the will that disclosed a business 

transaction between the parties that could not be explained only as providing 

for his funeral expenses and erecting his tombstone. 

 

1.2 The Learned Trial Judge failed to give due and proper consideration to the 

conflict created by her interpretation of the will and its conditions precedent 

that the legatee would pay specified sums upon specified events until the end 

of this life and that in addition to these sums, the legatee would be responsible 

for the cost of his funeral and building a gravestone two and a half years later 

if he died before eight years had elapsed. 

 

1.3 The Learned Trial Judge erred in law and in fact in finding that the will 

was signed and written in the hand of the late Emile Serge Hoareau and that 

the burden lay on the Appellants to prove the handwriting was not that of the 

deceased. 

 

1.4 The Learned Trial Judge erred in law in finding that the Respondent, as 

universal legatee, had been 'seized of the property' as the said property remains 

in indivision and has not been sub-divided to date. 

 

1.5 The Learned Trial Judge failed to consider the effect of the late Emile 

Serge Hoareau bequeathing a specific amount of land that he did not possess 

and could not possess even at some future date. 

 
[13] The appellant further detailed and made submissions on the above grounds in his 
heads of argument. 
 
[14] The respondent has submitted that the testator started his will with a solemn and 
religious declaration and expressly stated his state of mind and body and that he was 
writing his will in which he bequeathed all his worldly assets to Leon Kim Koon and 
expecting him to pay the funeral expenses and the cost of tombstone, full details of 
which he had given to the respondent plus Mr Kim Koon. Like a cautious person he 
wanted money put aside for these expenses, and he waived the condition when he 
was assured that the respondent had the financial means to meet this moral and 
religious obligation, and asked the respondent to sign the will to confirm. (Page 24 of 
the record). 
 
[15] Viewed in its entirety, this was not a business transaction but a bona fide 
disposition by the testator expecting in return that the costs of his burial expenses and 
tombstone be paid by the beneficiary. 
 
[16] The unchallenged evidence of the respondent is to the effect that the reason the 
testator wanted a monthly sum paid was to cater for his funeral expenses, and he had 
indicated to her and Mr Kim Koon the type of funeral and tombstone he wanted. Had  
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he died say, a month after writing the will, clearly R 1500 would not have been 
sufficient to meet these expenses. Hence, if death occurred within eight years, he 
expected the respondent to pay for his burial and so on. We see no conflict. 
 
[17] The trial Judge was correct in acting on the unchallenged evidence of Ms Savy 
that the will was written, dated and signed by the testator in her presence (Pages 17 
and 18 of the record). It is unnecessary to consider who has the burden of proof. 
 
[18] Whether or not the legatee had been seized of the property in indivision does not 
affect the validity of the will. The test remains, whether Mr Kim Koon inherited under 
the will or not. 
 
[19] As the land had not been partitioned amongst all the heirs, none of them would 
know the exact area in square metres for each heir. It is not every square metre of 
land that has the same monetary value, and, therefore, two plots of the same size 
would not have the identical monetary value, the exact extent of each plot partitioned 
amongst the heirs would be determined by a land surveyor appointed as an appraiser. 
If after partition, the testator's share is less than 3.45 hectares, it would not affect the 
validity of the will because it is trite that the greater includes the lesser, as the intention 
was to give his share in the land not yet partitioned. At p 25 of the record the testimony 
of the respondent is as follows: "It would be the surveyor that would know what portion. 
I would not know". 
 
[20] In the submissions of the appellants in the court below and in the present appeal 
it is noted some parts contradict each other and are not consistent, starting from the 
deficiencies pleaded in para 9 of the plaint to the written submissions of the appellants 
in the trial below, to the drafted grounds of appeal and of eventually the heads of 
argument. In particular para 9(d) of the plaint reads – 

 
The purported will is signed by both Serge Hoareau and Kim Koon, indicating 

that it would not have been intended to be the last will and testament of the 

said Emile Serge Hoareau. 

 

This is clear admission of signature and counsel is bound by his pleadings and an 
attempt cannot be made to contest the signature of the deceased testator. 
 
[21] The last paragraph of the written submission of the appellant in the court below 
at p E 12 of the record actually entitled "Conclusion" reads – 
 

It can, at best, be interpreted as a proposal for an agreement, which the late 

Serge Hoareau envisaged when he spoke of a "second supplementary will" to 

be drawn up when the land was subdivided and he was allocated his share. 

Looking critically at the intention of the parties, this interpretation would 

seem the most logical under the circumstances. 

 

That reference to a second supplementary will implicitly concedes that there was a 
first and original will, and the second implicitly by its very title "supplementary" is to 
supplement the first one. 
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[22] In summary both in the court below and on appeal the appellants contested the 
will for the following deficiencies – 
 

1. That it was in the form of a letter 
2. It was in the form of a contract 
3. The extent of property to be bequeathed was not known 
4. There were two signatures on the purported will 
5. The testator did not have seisin of the property to be bequeathed 
6. The burden of proof in providing the will was not met 
7. The Land Registration Act was not complied with. 

 
The first five deficiencies are clearly met by art 970 which requires three conditions for 
a valid holographic will ie "that they are only valid if they are wholly written, dated and 
signed by the hand of the testator and shall be subject to no other form". 
 
[23] The material word is that it is "only" and "subject to no other form". Hence whether 
it is in the form of a letter, a contract, a prayer, a poem or a song, as long as the three 
conditions are met, the will remains valid. 
 
The issue of the seisin is also not a bar to validity, and is also met by the lawful 
executorship of the estate of the deceased testator. 
 
[24] On the burden of proof we find the respondent's evidence of the will was neither 
challenged, contested or shaken and in fact went even beyond the balance of 
probability to prove convincingly the will. 
 
On application of the Land Registration Act, we make a distinction between the law of 
succession which deals with wills as opposed to the Land Registration Act which deals 
with the registration of land and not succession. In this case the law of succession 
prevails. Further and quite convincingly the holographic will was suffused with 
vocabulary characteristic of a will. 
 
Further Observations of the Document Held as a Will 

 
[25] For a document written by a layman, it is more than clear, that the de cujus wanted 
to make a will, for the following telling reasons and expressions – 
 

1 The language and expression in that will are clearly consistent and 
characteristic of wills. 

2 He uses the word "will" and states "herewith my will" and underlines it. 
This is clear emphasis. 

3 The words "full mental health" and "healthy individual" again are 
characteristic of a will where the testator generally as is common practice 
declares he is of sound mind, etc. 

4 "Bequeath" is definitely the language of a will. And is a word used when 
you give somebody your personal belongings by a will. 

5 The bequeathing, it reads, should be on the day of my death. 
6 Reference to his death. 
7 Take possession of all my belongings and underlines that word. 
8 Inherit my shares. 
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9 Inheritance. 
10 2nd supplementary will clearly implies a will already in existence and the 

2nd one is in its own words supplementary obviously to a first one. 
11 Again reference to death and dying. 
12 Funeral. 
13 Gravestone. 
14 Comment on "it shall be subject to no other form" as per art 970 of the 

Civil Code. 
 

[26] Hence it could have been in the form of a prayer, a poem, a song, a contract, as 
long it satisfies the three main conditions of art 970, wholly written by the hand of the 
testator, dated and signed it is valid. 
 
[27] Obviously, this document is characterised by the normal language and vocabulary 
of a will. The intention here could not be clearer. 
 
[28] In our analysis we have had guidance from the following authorities – 
 

Dalloz, Jurisprudence Général on art 970 at notes 22, 41 & 42 
 

Note 22: Une lette missive écrite, date et signée par celui qui l'a faite peut être 

considérée comme testament olographe. 

Note 41: (specialement est valable comme testament olographe) ces 

expressions, je donne, donation, employees exclusivement dans l'acte sous-

seing privé contenant des dispositions au profit d'un individu, et specialement 

dans l'acte par lequel une femme declare disposer en toute propriété en faveur 

de son mari, de tous les biens meubles et immeubles qu 'elle possède, et la 

charge de rentes viagéres au profit de tiers, ou dans lequel elle lui donne 

l'option de s 'en tenir aux clauses du contract de marriage, n 'empechent pas 

cet acte, s'il est écrit, daté, et signé, par la femme, d'être qualifié testament 

olographe, à raison de la nature même des ses dispositions. 

Note 42: A plus forte raison, le mot donner, ou un autre equivalent indique une 

disposition, testamentaire, quant il s'y joint, des termes qui se referent 

expressément à la mort du disposant. 

 

Amos & Walton (3rd ed), notes 3, 4, 5, & 6, at p 318 on holographic wills. 
 
Conclusion 
 
[29] Accordingly after having analysed all the grounds, arguments, authorities and 
evidence, we find all the grounds are without merit, and hence this appeal is dismissed 
with costs. 
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LABROSSE v R 
 
A Fernando, M Twomey, J Msoffe JJA 
11 August 2017 CR 4/2015; SCA 34/2015  
 
Criminal law – murder – manslaughter –malice aforethought – state of mind – 
diminished responsibility – sentencing  
 
The appellant was charged with the murder of his son who drowned while the appellant 
was attempting to commit suicide. It was argued that the trial judge had failed to direct 
the jury on the alternative verdict of manslaughter with respect to the appellant’s state 
of mind. He was diagnosed with an emotionally unstable personality disorder of an 
impulsive type. 
   
JUDGMENT Conviction for murder quashed and substituted with a conviction for 
manslaughter.  
 
HELD 

1 It is for the defence to decide whether the issue of diminished responsibility should 
be raised. 

2 The trial judge must be astute to secure for the accused a fair trial according to 
law. This involves an adequate direction both as to the law and the possible use 
of the facts related to any matter upon which the jury in the case find or base a 
verdict in whole or in part. The duty of a trial judge sitting with a jury over a murder 
charge is normally to direct the jury on alternative verdicts, unless the facts are so 
clear that such a need does not arise.  

3 The word ‘substantial’ has been held to mean something more than ‘trivial’ or 
‘minimal’ but short of ‘total’. The jury should be able to conclude that the accused’s 
abnormality of mind was the real cause of his conduct but not necessarily the sole 
cause of it. 
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G Thachett and A Subramaniam for respondent 
 
A FERNANDO JA 

[1] The appellant appeals against his conviction for murder by the Supreme Court on 
a trial by judge before a jury. 
 

[2] The appellant had been charged with the murder of his 9 year old son Alister 
Labrosse on 13 January 2015. According to the evidence led at the trial Alister died 
by drowning at sea. The appellant had been convicted by an 8 to 1 verdict of the jury. 
The single juror had returned a verdict of manslaughter. 
 
Difficulties which Counsel Assigned to Defend the Appellant had to Face in 
Conducting the Defence 

 
[3] At the very outset we wish to point out that counsel who had been assigned by 
Court to defend the appellant had been at a disadvantage as the appellant had not 
instructed him. The appellant had dismissed the counsel who appeared for him at the 
beginning of the case and informed the Court that he did not want a lawyer and that 
he would stand by himself. When asked by the Court the reason why he wanted to 
stand by himself, the appellant's answer had been "My reason is myself". Since this 
case was a murder case, the Supreme Court had then assigned counsel to defend 
the appellant on the basis of legal aid. 
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[4] We note from the record that counsel assigned to defend the appellant had 
expressed his difficulties in defending the appellant at several stages of the trial. Prior 
to cross-examining the father of the appellant, who had been called by the prosecution 
as a witness, assigned counsel had told the appellant's father "It is very important that 
you answer my questions so that it can shed light on what really happened because 
your son is not talking to me and I have no way of ascertaining what happened". At 
the close of the case for the prosecution, assigned counsel had informed the Court 
that the accused (appellant), ever since he had been appointed as assigned counsel, 
had refused to speak to him. At a certain stage of the defence case, assigned counsel 
had complained that he has to defend someone with his hands tied at the back. We 
have to bear this in mind when determining this appeal, especially in considering 
whether counsel for the appellant had been in a position to put up an appropriate 
defence on behalf of the appellant, namely that of diminished responsibility. This has 
become an issue in this case because the respondent in its heads of argument has 
taken the position that diminished responsibility was not raised by the defence at the 
trial. We cannot determine this appeal on the basis that it was the duty of the appellant 
to properly instruct his counsel especially when we note some abnormal behaviour on 
the part of the appellant. Even persons like the appellant are entitled to a fair hearing 
guaranteed by art 19(1) of the Constitution. 
 
Grounds of Appeal 
 

[5] The appellant has raised the following grounds of appeal: 
 

i. The learned trial Judge erred, in law and in fact by relying on insufficient evidence 

to convict the Appellant. By doing so, he did not put to the jury sufficiently or at 

all the case for the Appellant. 

ii. The learned trial Judge erred in his summing up by not directing the jury 

sufficiently or at all on the legal implications of hearsay evidence and the legal 

implication of res gestae. 

iii. The learned trial Judge erred in failing to put to the jury the state of mind of the 

Appellant and failed to direct the jury properly on the alternate verdict of 

manslaughter which was open to the Appellant. 

iv. In all the circumstances of the case the conviction of the appellant for murder was 

unsafe and unsatisfactory. 

 

[6] An examination of the grounds of appeal shows that the main thrust of the appeal 
is the judge's failure to direct the jury on the alternative verdict of manslaughter on 
the basis of the state of mind of the appellant, and this becomes clear since ground 
(iii), which is a specific ground has not been placed as an alternative to the other 
grounds of appeal. Further grounds (i), and (iv) are linked to ground (iii). Counsel for 
the appellant in the skeleton heads of arguments filed on behalf of the appellant 
before this Court has confirmed this position by stating that the trial judge had failed 
to direct the jury on the alternative verdict of voluntary manslaughter on the basis of 
diminished responsibility. Counsel for the appellant further confirmed at the hearing 
before us that the main thrust of the appeal was the judge's failure to direct the jury 
on the alternative verdict of manslaughter on the basis of diminished responsibility. 
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Evidence in Brief of the Prosecution Case 
 

[7] The first witness to be called by the prosecution was PW 1 , Dr Paresh Barra, who 
testified about the post mortem examination (PME) done and the post mortem report 
(PMR) prepared by Dr Sandra Aguillar, who did the autopsy on the body of the 
deceased. Dr S Aguillar had left the country by the time the trial commenced. 
According to the PME, the deceased, Alister Labrosse, was 9 years of age and his 
cause of death is given as "asphyxia due to bilateral severe pulmonary edema as a 
consequence of drowning. There had also been severe generalized visceral 
congestion of the internal organs"  
 
[8] PW 1 had stated that the slight brownish discolouration on the right side of the 
face may be because of some injury, a hit or fall; but it is not very clear to say what 
exactly would have caused this. According to PW 1 the brownish marks on the ventral 
side of the right forearm may be a post mortem injury or may be because of holding 
the hand tightly or tying the hand for a long time to something. However according to 
the memo on agreed facts, P 15, signed by both counsel for the prosecution and 
defence, WPC K Faure, who had examined the body soon after the incident, had said 
that "there were no visible marks on the body". We have gone through the 
photographs of the dead body produced as exhibits and do not see any noticeable 
marks on the body of the deceased. These are the very photographs from which Dr 
Barra had made his observations. 
 

[9] On being asked the specific question whether it could be natural drowning or some 
forceful drowning the doctor had said "It is very difficult to say whether it was forceful 
drowning because marks of external injury are not very significant. So forceful 
drowning does not appear to be the cause however it cannot be ruled out" [verbatim]. 

 
[10] PW I had been questioned about a mark that was seen on photographs 28 and 
29 that had been produced, which shows a ligature mark on the neck of the appellant. 
According to PW 1 this could be "homicidal and suicidal" [verbatim]. Since PW 1 could 
see only the mark on the front aspect of the neck he had not been able to express a 
definitive opinion. The mark according to PW 1, could have been caused by a nylon 
rope or a thin electric wire. 
 
[11] PW 1, under cross-examination had said that he could only speculate since he 
had not carried out the post mortem examination himself. A court in my view should 
not attach any weight to evidence as to the possible cause of an external injury, when 
a doctor different from the one who did the post-mortem states, that he can only 
speculate as to the possible cause of such injury and when the injury is not very 
significant. PW 1 had said "forceful drowning does not appear to be the cause although 
it cannot be ruled out". The trial judge should have directed the jury that this type of 
evidence should not be acted upon, especially in the absence of an eye witness 
account of forceful drowning. 
 
[12] Dr Anna Yurkina, a psychiatrist attached to the Victoria Hospital, had been called 
by the prosecution as a witness for the prosecution (PW 3). Her expertise had not 
been challenged by the defence and she had stated that she had seen the appellant 
on the day after the alleged incident, namely on 14 January 2015. She had found a 
"trace of the rope on his neck" and the appellant had complained of "unstable mood". 
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She had seen him again on 17 January because he had been hitting his head on the 
wall, while in police custody. On this occasion he had been "slightly goaded and distant 
sometimes express ongoing wish to die". It had been reported to the psychiatrist that 
the appellant had attempted to commit suicide on 23 December 2014 and 13 January 
2015. According to the records at the Psychiatric Ward at the Victoria Hospital the 
appellant had been seen by a doctor on 23 December 2014 in relation to the suicidal 
attempt that day. 
 
[13] The psychiatrist had diagnosed the appellant to be of "Emotionally Unstable 
Personality Disorder and of Impulsive Type." According to the psychiatrist "it is a 
psychiatric disease, a disorder is underline of his nature" [verbatim from the Court 
Record]. She had been of the view that the appellant needs psychological counselling 
but that there was no need for medication. These patients according to her have 
problems with their mood and emotions and they need a psychologist to teach them 
how to control their emotions. If they do not seek help this type of incident cannot be 
prevented. At the conclusion of her report which had been produced as P13 by the 
prosecution, PW 3 had stated: "Based on the above history and mental state 
examination, Mr Neddy Labrosse (appellant) was diagnosed with Emotional Unstable 
Personality Disorder, Impulsive Type. Suicidal attempts (23.12.14; 13.01.15). The 
disorder is enduring in nature and not amenable to medication. He is fit to stand trial." 
[verbatim] 
 

The trial judge had posed the following question to the psychiatrist: 
 

Q. From your expertise, when a person has had a psychological problem, 

does that person remain in the state throughout his life or does he become 

normal and then occasionally –  

A. Yes this kind of personality disorder it is characterised by these swing 

moods. So sometimes when no bad family issues its okay they are okay, 

they communicate well, stable mood everything is okay. When something 

happened their mood is changing and they got these problems. [verbatim 

from the Court Record]  

 

[Emphasis added] 

 

It appears that the reason the psychiatrist's evidence had been led as part of the 
prosecution case was to show that the appellant was fit to stand trial. In doing so it 
has become clear that the appellant suffered from an abnormal mental condition, 
which had been acknowledged by the trial judge. 
 
[14] The main witness for the prosecution was Ms Juliette Confiance (PW 4), the 
mother of the deceased Alister, and the concubine of the appellant. She had stated 
that the deceased was 9 years of age and his father is the appellant. She had been 
living with the appellant for 12 years and their relationship had not been easy. Having 
said that, the prosecutor had without any objection from the defence or interruption of 
Court gone on to lead evidence tending to show the violent disposition of the appellant 
towards PW 4 over a period of time, which amounts to leading evidence of bad 
character. The trial judge had referred to this evidence in his summing up. There is 
likelihood that the jury was prejudiced against the appellant as a result of this. 
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[15] On the morning of the incident PW 4 had told the deceased not to go fishing with 
his father if he requests of him. This is because; whenever PW 4 and the appellant 
had arguments he had threatened to drown the children. He had threatened to drown 
the deceased and their daughter on 4 separate occasions. She had gone on to say 
that the appellant had attempted once to drown her by throwing her into the sea when 
she was once with him in the boat and had pushed her underwater. On being 
questioned by the prosecuting counsel she had also said that she imagined that the 
appellant could harm her but not the children "because he loves them so much". The 
appellant had told her on the morning of the incident "that his mind was not at rest" 
but according to PW 4 "there was no anger with him" at that time. She had realised 
that he needed help. 
 
[16] Around noon the appellant had called her on her mobile 2761038 from his mobile 
2607917 and told her that he was going to drown the deceased. She had then 
reported the matter to the Central Police Station which had advised her to go to the 
Mont Fleuri Police Station. When she was near the Mont Fleuri Police Station the 
appellant had called her again and asked her to meet him at the small beach at Roche 
Caiman. He had told her not to alert the police and if she did so, the deceased would 
be gone forever. During these calls PW 4 had heard the deceased saying "Daddy stop 
don't do it" and overheard the appellant saying that "your mother does not love me 
anymore". Whether deceased uttered this when the appellant tried to commit suicide 
by drowning himself or drown the deceased is not known. 
 
[17] PW 4 had reported the matter to the Mont Fleuri Police Station and then rushed 
off to the small beach at Roche Caiman. The police had assisted her to get to that 
beach. When she went to the beach the appellant was not there and then she had 
gone to the jetty to look for the appellant's boat, which is normally moored there. At 
the jetty a boy by the name of Gino Charles had called the appellant and said that the 
police were looking for him. On hearing that the appellant had called PW 4 to state 
that she would not see either him or Alister (the deceased) again and wished them 
good bye. She had then been taken to the Mont Fleuri police station. While she was 
there, the appellant had called her to say that he had already drowned Alister and tied 
him to a rope on the boat. The appellant had told her that he had tied a rope around 
his neck and was ready to go to the prison. When these utterances were being made 
she had switched on the loud speaker on her mobile on the instructions of the police 
and what the appellant said had been heard by the police officers who were at the 
Mont Fleuri Police Station. 
 
[18] Later on she had gone to Petit Paris and seen the body of the deceased on the 
lawn of the appellant's grandmother's house, covered with cloth. She had filed a 
complaint at the Family Tribunal on 5 January 2015 stating that each time the 
appellant had an argument with her, the appellant had threatened to drown the 
children and this had been recorded in the Case Registration Form of the Family 
Tribunal which was produced as P 14. 
 
[19] Under cross-examination PW 4 had said that the appellant loved the deceased 
more than the other children and he does not beat children. She had admitted that the 
appellant "does not consume alcohol nor does he smoke cigarettes or drugs". She 
had admitted that the appellant provided money for the family and gave pocket money  
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to the children. She had said that when the incident happened she had separated 
from the appellant and the problem with the appellant was that she did not want to get 
back to him. She had denied visiting a witch doctor at Mont Fleuri. 
 
[20] ASP A Essack (PW 5) had testified to the effect that when he was Station 
Commander at the Mont Fleuri Police Station, PW 4 had come around 1 pm on the 
day of the incident, to the Mont Fleuri Police Station crying and shouting out on the 
phone "don't kill, don't harm". He had heard a voice say over PW 4's phone, which 
had been placed on speaker on the instructions of the police, on three separate 
occasions between 1 to 3 PM on the day of the incident: "You have had a sexual 
relationship with another person while you are with me. Cunt of your mother. I have 
told you not to go to the police"; "He has already died. He has been tied to the boat"; 
"I am at Petit Paris. Go and look at your child. I have finished with him. I am ready to 
go to prison". According to PW 5, it appeared the speaker was at sea as he could hear 
the wind blowing. PW 5 had said he did not know who was calling, but PW 4 had told 
him that it was the appellant who was speaking. 
 
[21] ASP J Dogley (PW 7) testifying before the Court had stated that while he was at 
Mont Fleuri police station, he heard a voice say over PW 4's phone, which had been 
placed on speaker: "Juliette come over at Petit Paris, I have already killed my son and 
I am prepared to go to prison." This was at 3 PM on the day of the incident. PW 7 had 
said he did not know who was calling but PW 4 had told him that it was the appellant 
who was speaking. 
 
[22] M Andre, a police officer attached to the maritime Police of Seychelles, (PW 6), 
had seen the appellant with the deceased on a boat going in the direction of Eden 
Island from the ex-coast guard around 1 PM on the day of the incident. He had 
searched the area later on, in another boat but could not find the appellant's boat. 
Later he had spotted the same boat on the beach at Petty Paris and seen the appellant 
in it with the body of the deceased inside the boat. He had tried to give first aid to the 
deceased but he was not responsive. He had said the sea was rough that day. 
 
[23] The prosecution had called Terrance Labrosse, the father of the appellant as PW 
10. PW 10 had stated that the deceased was the son of the appellant, loved most. On 
the afternoon of the incident he had seen the appellant on a boat but had not seen 
anyone with him. He had tried to talk to the appellant but he had not answered and 
PW 10 had thought he was "under pressure". The appellant had been having 
problems with PW 4. The appellant when questioned by PW 10 as to whether he 
drowned his son has said: "Daddy the only son I loved the most can I do something 
like that. I was going to drown myself but the child jumped after me to try and save 
me." The appellant had told him that he would never kill his son. The deceased had 
told him that if his father were to drown himself he would also drown himself. PW 10 
had advised the deceased not to do such a thing and had advised his son the 
appellant not to kill himself over a woman. The sea had been "a bit rough" that day. 
There is no evidence however that the appellant made an attempt to save the 
deceased, in the sea that was said to be rough, by PW 6 and PW 10. 
 
[24] PW 11 , Sylvie Labrosse, the sister of the appellant, testifying as a prosecution 
witness, had said that on 23 December 2014 the appellant had sent a text message 
to say that he was going to drown himself as he was having problems with PW 4. The 
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deceased had also once told her that if his father, the appellant, were to drown himself 
he would kill himself along with his father. She had admitted that she had not said this 
in her statement. 
 
[25] The evidence of PW 10 shows that the appellant was of an impulsive type, who 
had problems with his moods and emotions. He fits in ideally to the description given 
by PW 3, namely: "this kind of personality disorder it is characterised by these swing 
moods. So sometimes when no bad family issues its okay they are okay, they 
communicate well, stable mood everything is okay. When something happened their 
mood is changing and they got these problems." 
 
[26] Georges D'Offay (PW 12), the Director of Sales and Customer Experience at 
Cable & Wireless testifying for the prosecution had stated that telephone number 
2607917 was registered in the name of the appellant. According to P 25 produced 
before the Court, which is a record of all incoming and outgoing calls received and 
made, including SMS on mobile phone 2607917 produced by PW 12; 2607917 had 
called 2761038 (an Airtel number), which PW 4 had claimed was her mobile number, 
between the hours 1 1.31 to 15.20 on 13 January 2015 on 38 occasions. 
 
Evidence in Brief of the Defence Case 

 
[27] The appellant had made a dock statement. After narrating about the strained 
relationship he had with his wife in almost eleven A4 sized pages, of recorded 
proceedings and being cautioned by the trial judge that he had to speak about the 
charge levelled against him, for which a defence had been called, the appellant had 
said in answer to Court: 
 

I wanted to talk about it but 'they' prevented me from talking about it, so I 

prefer not to talk about it. 

 

I was coming to talk about it, but 'they' do not want me to speak about it. 

 

My mind was troubled. I heard screaming in my mind. I said that my mind 

was troubled. I heard only screams in my mind, whistling. It hurts me to 

talk about it. 

 

And finally said: 
 

I haven't killed my child. I love my child so I haven't killed him. When I 

jumped out of the boat he jumped behind me. And I love him, I cannot kill 

him. And my mind was not in a right state at that time on the day of the 

incident. 

 
The appellant had not clarified whom he referred to as "they". The question is was he 
referring to the voices he heard screaming in his mind? 

 

[28] His long narrative going into eleven A4 sized pages of recorded proceedings, 
prior to making these statements, were all centred around a relationship he had with 
another woman; his partner's (PW 4) accusations that he had fathered a child with 
that woman, which he continually denied and the insistence of PW 4 that the appellant 
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tell the child not to call the appellant 'Father'. It was also about PW 4 taking him to a 
woman who spoke also in Malagasy, and who, from the narrative of the appellant was 
delving in witchcraft. He had been taken to a dark room lit with candles, where both 
the appellant and PW 4 had been asked to cut a pack of cards and the woman had 
cut around the joints of PW 4 with a blade. The woman had given PW 4 a white piece 
of paper with the appellant's name written on it with a red marker. At the woman's 
house the woman had given PW 4 ashes, claimed to be from a burnt black chicken. 
Coming back home PW 4 had drunk water after boiling some water and placing the 
piece of paper in it and thrown the ashes inside the house. The purpose according to 
the appellant's narrative of PW 4 taking him to this woman, appears to be, was to 
ensure that the appellant would not leave PW 4. The appellant says that he tried to 
leave PW 4 and go to his mother with his child but he could not do so. 
 
[29] PW 4 had then started taking him to Barrel discotheque where PW 4 encouraged 
him to get drunk and she danced with another man. This had become a frequent 
occurrence and his suspicions that PW 4 was having an affair with that man continued 
to get stronger, leading to continuous arguments and the appellant had gone on 
speaking about this in seven A4 pages as seen from the recorded proceedings, until 
the trial judge had told the appellant to restrict himself to the charge laid against him. 
 
[30] The mother of the appellant, Mrs M M Camille testifying for the defence as DW 1, 
had stated that when she questioned the appellant, no sooner he came out of his 
boat, as to why he drowned her grandson the deceased, rather than himself, the 
appellant had replied in the presence of his father that he had not drowned his son. 
The appellant had told her "Mum I love my son, how can I drown him". The appellant 
had told her that he was going to commit suicide and she had seen a mark of a big 
rope around his neck. With the aim possibly of contradicting DW 1, the prosecuting 
counsel had then referred her to a part of the statement made by DW 1 to the police 
on the day of the incident, which she admitted and wherein she had stated "...and 
then Naddy (appellant) told me that he did not drown Alister (deceased) and that he 
loves Alister, He had put a rope in his neck and then jumped and that Alister had 
jumped by himself', and thereby corroborated PW 10. She had further clarified this by 
saying that the appellant had told her that when he jumped off the boat, the deceased 
followed. Thus the version that the deceased jumped into the sea when the appellant 
attempted suicide had been expressed soon after the incident and thus gives 
credibility to such version. She had said that when she saw him he was not normal. 
"His mind was not there and he was not in his usual state". According to DW 1 the 
deceased body was not tied with a rope. She had also testified in relation to an incident 
on 23 December where the appellant had attempted to commit suicide by drowning 
himself at sea. She had said that the appellant was very fond of the deceased. DW 1 
had also said that there were problems between PW 4 and the appellant because he 
had fathered another child by another woman. 
 
[31] The dock statement of the appellant gives a picture of a man who was very jealous 
of his wife and who clearly had a mental problem, unless he was faking it. The 
prosecution has not argued that he was faking and the very fact that they called a 
psychiatrist (PW 3) to testify that the appellant was fit to stand trial is an 
acknowledgement that the appellant had a mental problem. 
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[32] We see no merit whatsoever in ground (ii) of appeal as there was no hearsay 
evidence relied on by the Judge in directing the Jury in his summing up. The only item 
of evidence which may amount to res gestae has been dealt with at para [16] above 
and we are of the view that this item of evidence could not have caused any prejudice 
to the appellant. We therefore dismiss ground (ii) of appeal. 
 
[33] In view of the evidence itemized above there is no doubt in our minds that 
appellant had caused the death of the deceased by an unlawful omission, thus 
satisfying the elements of the offence of murder as set out in s 193 of the Penal Code, 
subject however to s 196A of the Penal Code. The trial judge had correctly summed 
up to the jury on the elements of murder as set out in s 193 of the Penal Code, placing 
emphasis on causing of death by an unlawful omission. Although the trial judge had 
directed the jury to consider whether the appellant was guilty of involuntary 
manslaughter if they were of the view that one of the elements of murder, namely, 
malice aforethought had not been made out; he had failed to direct them to consider 
whether the appellant was guilty of voluntary manslaughter on the basis of diminished 
responsibility under s 196A(3) of the Penal Code, which is the compliant under ground 
(iii) and somewhat under grounds (i) and (iv). 
 
[34] Section 193 of the Penal Code reads as follows: 
 

Any person who of malice aforethought causes the death of another person 

by an unlawful act or omission is guilty of murder. 

 

[35] An unlawful omission according to s 192 of the Penal Code "is an omission 
amounting to culpable negligence to discharge a duty tending to the preservation of 
life or health, whether such omission is or is not accompanied by an intention to cause 
death or bodily harm". There is no evidence in this case that the appellant forcibly 
drowned the deceased. The appellant's utterances heard over the phone at the Mont 
Fleuri Police Station that he had killed the deceased may well amount to him taking 
responsibility for the death of the deceased whom he loved very much, when taken in 
conjunction with the evidence of PW 4 at para [15] above; PW 10 whose evidence is 
referred to at para [23] above, the dock statement of the appellant referred to at para 
[27] above and the evidence of DW 1 referred to at para [30] above. The appellant's 
conduct of taking his 9 year old son, the deceased, out to the middle of the ocean and 
attempting to commit suicide, regardless of the consequences that may befall his son, 
the deceased; certainly is an omission amounting to culpable negligence to discharge 
a duty tending to the preservation of life which satisfies the actus reus element of the 
offence of murder, as correctly pointed out to the jury by the trial judge. 
 
[36] Sections 202 and 203 of the Penal Code sets out the duties of persons relating 
to the preservation of life and health as follows: 
 

202. It is the duty of every person having charge of another who is unable 

by reason of age, sickness, unsoundness of mind, detention or any 

other cause to withdraw himself from such charge. and who is unable 

to provide himself with the necessaries of life, whether the charge is 

undertaken under a contract, or is imposed by law, or arises by reason 

of.any act, whether lawful or unlawful, of the person who has such 

charge, to provide or that other person the necessaries of life; and he 



Labrosse v R 

421 

is held to have caused any consequences which result to the life or 

health of the other person by reason of any omission to perform that 

duty. [Emphasis added] 

 

203. It is the duty of every person who, as head of a family, has charge of 

a child under the age of fourteen years, being a member of his 

household, to provide the necessaries of life for such child; and he is 

held to have caused any consequences which result to the life or 

health of the child by reason of any omission to perform that duty, 

whether the child is helpless or not. [Emphasis added] 

 

[37] Section 199(e) of the Penal Code defines causing of death as follows: "A person 
is deemed to have caused the death of another person although his act is not the 
immediate or not the sole cause of death, if his act or omission would not have caused 
death unless it had been accompanied an act or omission of the person killed or of 
other persons [Emphasis added]. Thus even if one were to go along with the 
appellant's version of the deceased jumping into the sea on seeing him jump into the 
sea, it is clear that the actus reus of murder has been established. 
 
[38] Malice aforethought has been defined in s 196 of the Penal Code as follows: 

 

Malice aforethought shall be deemed to be established by evidence proving 

any one or more of the following circumstances:- 

(a) an intention to cause the death of or to do grievous harm to any 

person, whether such person is the person actually killed or not; 

(b) knowledge that the act or omission causing death will probably cause 

the death of or grievous harm to some person, whether such person 

is the person actually killed or not, although such knowledge is 

accompanied by indifference whether death or grievous bodily harm 

is caused or not, or by a wish that it may not be caused. 

 

The evidence in this case shows there was malice aforethought on the basis of s 
196(b). As stated earlier the appellant ought to have known that if he committed 
suicide in the middle of the ocean there was a probability that his 9 year old son would 
die or grievous harm would be caused to him, despite the fact that he may have 
wished that it may not be caused. This is more so because the deceased had 
threatened to kill himself if the appellant were to die. 
 

[39] Thus all three elements of murder have been established by the prosecution in 
this case, namely that the appellant caused the death of the deceased by an unlawful 
omission with malice aforethought and the trial judge's directions to the jury on those 
lines cannot be faulted. 
 
[40] As stated earlier the main thrust of the appeal is the judge's failure to direct the 
jury on the alternative verdict of manslaughter on the basis of the state of mind of the 
appellant. Counsel for the appellant has expanded on this in the skeleton heads of 
argument filed on behalf of the appellant to say that the trial judge should have 
directed the jury on diminished responsibility and his failure to do so was a fatal 
irregularity. 
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[41] Under our Penal Code even if all the elements of murder are satisfied if it is shown 
the accused was at the time of the killing suffering from diminished responsibility he 
shall not be convicted of murder but instead liable to be convicted of manslaughter. 
Section 196A of the Penal Code defines diminished responsibility as follows: 
 

(1) Where a person kills or is party to the killing of another, he shall not 

be convicted of murder if he was suffering from such abnormality of 

mind (whether arising from a condition of arrested or retarded 

development of mind or any inherent causes or induced by disease 

or injury) as substantially impaired his mental responsibility for his 

acts and omissions in doing or being a party to the killing. 

(2) On a charge of murder it shall be for the defence to prove that the 

person charged is by virtue of this section not liable to be convicted 

of murder. 

(3) A person who but for this section would be liable to be convicted of 

murder shall be liable instead to be convicted of manslaughter. In 

such a case the court instead of or in addition to inflicting any 

punishment which it may inflict on a conviction for manslaughter, 

may order the convicted person to be detained in custody during the 

President 's pleasure and thereafter he shall be detained in such 

custody as the President shall from time to time direct. 

(4) The fact that one party to a killing is by virtue of this section not liable 

to be convicted of murder shall not affect the question whether the 

killing amounted to murder in the case of any other party to it. 

 

[Emphasis added] 

 
[42] Section 196A(2) undoubtedly states that it shall be for the defence to prove that 
the person charged is by virtue of this section not liable to be convicted of murder. 
This flows from the presumption of sanity set out in s 12 of the Penal Code. Section 
12 states: "Every person is presumed to be of sound mind, and to have been of sound 
mind at any time which comes in question, until the contrary is proved." Attempts to 
argue that the burden placed on the defence under the identical provision in s 2 of the 
Homicide Act 1957 of UK contravenes art 6(2) of the European Convention on Human 
Rights which guarantees the presumption of innocence (similar to the right to 
innocence guaranteed by art 19(2)(a) of the Constitution of Seychelles) were rejected 
outright by the Court of Appeal in Lambert, Ali and Jordan [2001] 1 WLR 211. 
Following dicta in R v DPP, Ex Parte Kebeline [1999] 3 WLR 972 the Court stated that 
the Convention did not prevent exceptions to the normal burden of proof provided an 
appropriate balance was struck between the general interest of the community and 
protection of the rights of the individual. Article 19(10)(b) of our Constitution provides 
that art 19(2)(a) shall not be held to be inconsistent with anything contained in any law 
necessary in a democratic society (in this instance the Penal Code) to the extent that 
such law imposes upon any person charged with an offence the burden of proving 
particular facts. 
 

[43] In this case, however, it is the prosecution that had sought to lead evidence as to 
the state of mind of the appellant by calling a psychiatrist, as PW 3. This evidence has 
not been challenged by the defence. The evidence of PW3 itemized at paras [12] and 
[13], the evidence of PW 4 itemized at para [17], the evidence of PW 10 itemized at 
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para [23] and the evidence of DW 1 itemized at para [30] clearly shows that the 
elements of s 196A(l) have been proved by the prosecution itself in this case. This is 
further established by what the appellant told the Court, on being cautioned to restrict 
himself to the charge levelled against him in making his dock statement, as itemized 
at paras [27] to [29]. 
 
[44] Thus, there was nothing more for the defence to prove in this regard. 
 
[45] Archbold (2012) at 19-67 states: "Where … there was unchallenged medical 
evidence of abnormality of mind and consequent substantial impairment of mental 
responsibility, and no facts or circumstances appeared which could displace or throw 
doubt on that evidence, a conviction for murder is liable to be quashed and a 
conviction for manslaughter substituted". 
 
[46] The Republic in the heads of argument has submitted "that the defence never 
raised any issues with the state of mind of the accused regarding diminished 
responsibility or otherwise". We are conscious of the fact that in R v Cambell (CF) 
[1987] 84 Cr App R 255, CA citing R v Kooken (1982) 74 Cr App R 30, the Court of 
Appeal expressed the view that it should be left to the defence to decide whether the 
issue of diminished responsibility should be raised at all. In Kooken the court very 
much doubted whether the trial judge has discretion to call evidence of diminished 
responsibility. In the case of Simeon v R (2002-2003) SCAR 25 this Court placing 
reliance on Kooken, allowed the appeal because the trial judge failed to alert counsel 
on both sides of his intention to leave the alternative crime of manslaughter on the 
basis of diminished responsibility with the jury so as to afford them an opportunity to 
respond and if necessary address the jury on the matter. That is because the defence 
put forward by the accused in that case was one of non-insane automatism. As the 
court indicated in Kooken, diminished responsibility was really an optional defence, 
and, at least in cases where the defence was represented by counsel, it seemed that 
the most that a trial judge should do if he detected, or thought that he detected, 
evidence of diminished responsibility was to point this out to defence counsel, in the 
absence of the jury, so that the defence could decide whether they regarded the issue 
as one for the jury to consider. (Archbold (2012), 19-67). 
 
[47] This case is different from Kooken and Simeon as it is the prosecution itself that 
led evidence of the mental abnormality of the appellant at the trial. The third and fourth 
grounds of appeal raised in this case have to be viewed in terms of art 19(1) of the 
Constitution which guarantees to the appellant "a fair hearing". Taking into 
consideration the mental state of the appellant as evinced by the evidence of PW 3, 
PW 4, PW 10 and DW l, the behaviour of the appellant when the plea was taken as 
stated at para [3] above, the difficulties the defence counsel experienced at the trial 
as stated at para [4] and from the contents of the appellant' s dock statement, it is 
clear that this was a case where the failure of the trial judge to direct the jury on 
diminished responsibility would necessarily have caused an injustice to the appellant 
and was in breach of his fundamental right to a fair hearing in terms of art 19 of the 
Constitution. 
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[48] In R v Fairbanks [1986] 1 WLR 1202, it was said that "In any criminal prosecution 
for a serious offence there is an important public interest in the outcome". In R v Coutts 
[2006] UKHL 39 it was said: 
 

The public interest is that, following a fairly conducted trial, the defendant 

should be convicted of offences which they are proved to have committed and 

should not be convicted of offences of which they are not proved to have 

committed. The interests of justice are not served if a defendant who has 

committed a lesser offence is either convicted of a greater offence, exposing 

him to a greater punishment than his crime deserves, or acquitted altogether, 

enabling him to escape the punishment which his crime deserves. The 

objective must be that defendants are neither over-convicted nor under-

convicted, nor acquitted when they have committed a lesser offence of the 

type charged. The human instrument relied on to achieve this objective in 

cases of serious crime is of course the jury. But to achieve it in some cases the 

jury must be alerted to the options open to it. This is not ultimately the 

responsibility of the prosecutor, important though his role as a minister of 

justice undoubtedly is. Nor is it the responsibility of defence counsel, whose 

proper professional concern is to serve what he and his client judge to be the 

best interests of the client. It is the ultimate responsibility of the trial judge. 

 
(Von Stark v The Queen [2000] 1 WLR 1270; Hunter and Moodie v The Queen [2003] 

UKPC 69). 

 

[49] In Bullard v The Queen [1957] AC 637 Lord Tucker said:  
 

Every man on a trial for murder has the right to have the issue of manslaughter 

left to the jury if there is any evidence upon which such a verdict can be given. 

To deprive him of this right must of necessity constitute a grave miscarriage 

of justice and it is idle to speculate what verdict the jury would have reached. 

 
In Von Starck v The Queen Lord Clyde said:  
 

The function and responsibility of the judge is greater and more onerous than 

the function and the responsibility of the counsel appearing for the prosecution 

and for the defence in a criminal trial …. It is his responsibility not only to see 

that the trial is conducted with all due regard to the principle of fairness, but 

to place before the jury all the possible conclusions which may be open to 

them on the evidence which has been presented in the trial whether or not they 

have all been canvassed by either of the parties in their submissions. It is the 

duty of the judge to secure that the overall interests of justice are served in the 

resolution of the matter and that the jury is enabled to reach a sound conclusion 

on the facts in light of a complete understanding of the law applicable to them. 

 

[50] In the Australian case of Pemble v The Queen [1971] 124 CLR 107 Barwick CJ 
said: 
 

Whatever course counsel may see fit to take, no doubt bona fide but for tactical 

reasons in what he considers the best interest of his client, the trial judge must 

be astute to secure for the accused a fair trial according to law. This involves, 



Labrosse v R 

425 

in my opinion an adequate direction both as to the law and the possible use of 

the relevant facts upon any matter upon which the jury in the circumstances 

of the case upon the material before them find or base a verdict in whole or in 

part. Here, counsel for the defence did not merely not rely on the matters now 

sought to be raised; he abandoned them and expressly confined the defence to 

the matters he did raise. However, in my opinion, this course did not relieve 

the trial judge of the duty to put to the jury with adequate assistance any 

matters on which the jury, upon the evidence, could find for the accused. 

 

[Emphasis added].  

 
We find on a perusal of the summing up, that the trial judge not only failed to direct 
the jury on diminished responsibility but failed to advert to the relevant facts which 
showed the mental status of the appellant. 
 
[51] The Court held in the case of Cinan v R [2013] SLR 279 that: 
 

The rule is that in murder cases, the trial judge’s duty is to sum up the evidence 

of both the prosecution and the defence and to leave to the jury the decision 

on a verdict. By evidence what is meant is, all evidence that warrants an 

assessment to be made in order to arrive at a conclusion. When evidence of 

factors that impinge on the mens rea of the parties is clearly obvious in the 

evidence, it is the judge’s duty to bring this to the attention of the jury and to 

direct their minds to the possibility of an alternative verdict.  

 

The Court further stated that "the duty of a trial judge sitting with a jury over a murder 
charge against a defendant is normally to direct the jury on alternative verdicts unless 
the facts are so clear that such a need does not arise". 
 

[52] The decision in R v Byrne [1960] 2 QB 396, 44 Cr App R 246 which expounded 
the meaning of s 2 of the Homicide Act 1957 of the UK is of relevance in interpreting 
s 196A of our Penal Code as the wording in the said two sections are identical, word 
to word. In the UK, the present law on diminished responsibility is to be found in s 
52(1) of the Coroners and Justice Act 2009 (came into force on 4  October 2010) 
which has no application here, as Seychelles is a sovereign State and since we can 
only be guided by our s 196A of our Penal Code. The relevant parts of the decision 
in Byrne are referred to below: 
 

(a) 'Abnormality of mind' … means a state of mind so different from that 

of ordinary human beings that the reasonable man would term it 

abnormal. It appears to us to be wide enough to cover the mind's 

activities in all its aspects, not only the perception of physical acts 

and matters, and the ability to form a rational judgment whether an 

act is right or wrong, but also the ability to exercise will-power to 

control physical acts in accordance with that rational judgment. The 

expression 'mental responsibility for his acts' points to consideration 

of the extent to which the accused's mind is answerable for his 

physical acts, which must include a consideration of the extent of his 

ability to exercise will power to control his physical acts. 
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(b) Whether the accused was at the time of the killing suffering from any 

'abnormality of mind' … is a question for the jury. On this question 

medical evidence is no doubt important but the jury are entitled to 

take into consideration all the evidence including the acts or 

statements of the accused and his demeanour. They are not bound to 

accept the medical evidence, if there is other material before them 

which, in their good judgment, conflicts with it and outweighs it. The 

etiology of the abnormality of mind (namely, whether it arose from a 

condition of arrested or retarded development of mind or any inherent 

causes or induced by disease or injury) does, however, seem to be a 

matter to be determined on expert evidence… 

(c) Assuming the jury are satisfied on a balance of probabilities, that the 

accused was suffering from 'abnormality of mind' from one of the 

causes specified in the parenthesis of the subsection the crucial 

question nevertheless arises: was the abnormality such as 

substantially impaired his mental responsibility for his acts in doing 

or being a party to the killing? This is a question of degree and 

essentially one for the jury. Medical evidence is of course relevant, 

but the question involves a decision not merely whether there was 

some impairment but whether such impairment can properly be 

called 'substantial' a matter upon which juries may quite differ from 

doctors ' 

(d) The step between 'he did not resist his impulse' and 'he could not 

resist his impulse' … is one which is incapable of scientific proof … 

the jury can only approach in a broad. commonsense way… 

(e) Inability to exercise will power to control physical acts, provided that 

is due to abnormality of mind from one of the causes specified in the 

parenthesis of the subsection, is … sufficient to entitle the accused to 

the benefit of the section; difficulty in controlling his physical acts, 

depending on the degree of difficulty, may be sufficient. 

 

[53] We can take judicial notice of the fact that 'Emotionally unstable personality 
disorder' of which the appellant had been diagnosed of by PW 3, is one of ten 
personality disorders defined in the International Classification of Mental Diseases 
(ICD-10). It is called borderline personality disorder in the DSM-IV and DSM-V 
classification system and is still sometimes referred to as such by professionals in the 
UK. It is an established category of personality disorder in the American Psychiatric 
Association's Diagnostic and Statistical Manual of Mental Disorders (4th edition) 
(DSM-IV) classification and in DSM (5th edition) (DSM-5) classification. 'Emotionally 
unstable personality disorder' is characterized by a definite tendency to act impulsively 
and without consideration of the consequences; the mood is unpredictable and 
capricious. The impulsive type is characterized predominantly by emotional instability 
and lack of impulse control. There is a pattern of sometimes rapid fluctuation from 
periods of confidence to despair. There is a particularly strong tendency towards 
suicidal thinking and self-harm. 
 

[54] In R v Gomez [1964] 48 Cr App R 310 CCA it was held that the mental abnormality 
need not have existed from birth. In Vinagre [1979] 69 Cr App R 104 the accused was 
said by the medical witness to be suffering from 'Othello Syndrome', ie unfounded 
suspicion that his wife was having an affair, and successfully pleaded diminished 
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responsibility with which verdict the Court of Appeal was unable to interfere. In this 
case the dock statement of the appellant suggests that the appellant probably was 
suffering from 'Othello Syndrome'. The word "substantially" has been held to mean 
something more than 'trivial' or 'minimal' but short of 'total'. The jury should be able to 
conclude that the accused's abnormality of mind was the real cause of his conduct 
and not necessarily the sole cause of it. It was held in R v Ramchurn [2010] 2 Cr App 
R 3 the word "substantially" is one which jury members should approach using their 
common sense. 
 
[55] In view of what has been stated at paras [41]-[54] above, we are of the view that 
the judge's failure to direct the jury on the alternative verdict of manslaughter on the 
basis of diminished responsibility was a fatal irregularity as a properly directed jury on 
the facts of this case, taking into consideration the evidence of the psychiatrist (PW 
3), the evidence of PW 4, PW 10, DW 1, the dock statement of the appellant and his 
behaviour at the trial would have most probably in our view returned a verdict of 
manslaughter on the basis of diminished responsibility. In the case of R v Brennan 
[2014] EWCA Crim 2387 the Court of Appeal overturned the murder conviction based 
on the jury verdict of manslaughter and substituted a conviction of manslaughter 
because there was no rational or proper basis for the jury to reject the un-contradicted 
and unchallenged expert evidence of the consultant psychiatrist who had said that 
Brennan suffered from 'Emotionally Unstable Personality Disorder' and 'Schizotypal 
Disorder'. The Court was of the opinion that although in criminal trials cases are 
decided by juries and not by experts, they must base their conclusions on the 
evidence. Davies LJ said:  

 

There can … be no room for departure from so fundamental a principle as the 

second principle. It reflects the very essence of the jury system and of a just 

and fair trial. But the first principle, whilst most important and undoubtedly 

descriptive of the general position, is also capable … of admitting of degree 

of qualification in a suitably exceptional case …. Suppose, for example, a 

matter arises exclusively within the domain of scientific expertise; suppose, 

too, that all the well qualified experts instructed on that particular matter are 

agreed as to the correct conclusion and no challenge is made to that 

conclusion. Can it really be said that the jury nevertheless can properly depart 

from the expert as to that conclusion on that matter: simply on the basis that it 

is to be said, by way of mantra, that the ultimate conclusion is always for the 

jury? We would suggest not. Where there simply is no rational or proper basis 

for departing from uncontradicted and unchallenged expert evidence then 

juries may not do so. 

 
[56] In R v Matheson [1958] 1 WLR 474 the Court of Criminal Appeal quashed 
Matheson's murder conviction and substituted it with one of manslaughter on the basis 
of diminished responsibility, since the jury had rejected the uncontradicted medical 
evidence of three medical experts, that Matheson was suffering a mental abnormality, 
without any basis. Lord Goddard CJ had said, where there was unchallenged 
evidence of medical abnormality and where there were no facts or circumstances 
appear that can displace or throw doubt on that evidence, then the court was bound 
to say that a verdict of murder is unsupported by the evidence. The Lord Chief Justice 
was careful to say that this was not a case of the courts usurping the role of the jury. 
R v Bailey [1961] Crim LR 828 is another case where the Court of Appeal quashed 
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the conviction of murder and substituted it with a conviction for manslaughter on the 
basis of diminished responsibility, because the jury had rejected the evidence of three 
medical experts without any evidence before them, by way of facts or circumstances 
to throw doubt on the medical evidence. 
 
[57] In this case the trial judge had not left the alternative verdict of manslaughter on 
the basis of diminished responsibility to be considered by the jury. We therefore hold 
with the appellant on his main ground of appeal, namely ground (iii). Grounds (i) and 
(iv) are linked to ground (iii).To send this case back for a re-trial would in our view 
cause an injustice both to the appellant and PW 4. We therefore in exercise of the 
jurisdiction of the Court of Appeal under art 120(3) of the Constitution and the powers 
of this Court under rr 31(l) and (5) of the Court of Appeal Rules 2005, have decided 
to quash the conviction of the appellant for murder and substitute it with a conviction 
for manslaughter under s 196A (3) of the Penal Code. 
 

[58] Article 120(3) of the Constitution states: "The Court of appeal shall, when 
exercising its appellate jurisdiction, have all the authority, jurisdiction and power of the 
court from which the appeal is brought…" Rule 31(1) of the Court of Appeal Rules 
2005 reads as follows: "Appeals to the Court shall be by way of re-hearing and the 
court shall have all the powers of the Supreme Court together with full discretionary 
power to receive further evidence by oral examination in Court, by affidavit or by 
deposition taken before an examiner or commissioner." Rule 31(5) states: "In its 
judgment, the Court may confirm, reverse or vary the decision of the trial court with or 
without an order as to costs, or may order a re-trial or may remit the matter with the 
opinion of the Court thereon to the trail court, or may make such order in the matter 
as to it may seem just, and may by such order exercise any power which the trial court 
might have exercised…" [Emphasis added]. 
 
[59] The substitution of the conviction of murder with that of manslaughter under 
section 196A(3) of the Penal Code would necessitate us to determine a suitable 
sentence for the appellant. The punishment for manslaughter has to be determined in 
accordance with s 195 read with s 196A(4) of the Penal Code. Section 196A(4) has 
been referred to at para [40] above. Section 195 of the Penal Code states: "Any 
person who commits the felony of manslaughter is liable to imprisonment for life." 
Ordering the convicted person to be detained in custody during the President's 
pleasure in our view would be in cases where the convict is a psychopath and is prone 
to kill again and is likely to be a danger to the public. 
 

[60] In determining an appropriate sentence we have looked into sentences by the UK 
courts where the law on diminished responsibility was identical to ours before 2009 
and somewhat similar to ours thereafter. In R v Slater [2005] EWCA Crim 898; [2006] 
1 Cr App R (s)3 the Court of Appeal reduced the sentence of detention from 6 years 
to 4.5 years for a 20 year old man convicted of manslaughter of a 91 year old woman, 
whom he and his wife had to look after 24 hours a day, on the basis of diminished 
responsibility. The Court opined that determining the sentence in cases of 
manslaughter on the basis of diminished responsibility are extremely difficult as there 
are many factors to consider. In R v Wainfor [1985] 7 Cr App R 231 a man was 
convicted of manslaughter on the basis of diminished responsibility for causing the 
death of his 3 year old son by hitting him on the head several times on a single 
occasion. The appellant was intellectually sub-normal. The Court of Appeal reduced 
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his sentence from 5 years to 3 years imprisonment. In R v Jewsbury [1981] 3 Cr App 
R 1 the Court of Appeal upheld a 3 year sentence of a man who stabbed his wife to 
death due to depression brought on by his wife's infidelity, accepting that his 
responsibility had been substantially impaired. In R v Sexton [2000] 2 Cr App R 94 the 
appellant was in severe financial difficulties and the family home was in danger of 
being lost, but he could not bring himself to tell this to his wife. He claimed to have 
killed her in order to save her from the trauma of losing her family home. Medical 
evidence showed that he had been suffering from reactive depression. The Court of 
Appeal reduced the sentence from 5 years to 3 years. 
 

[61] In Derekis [2005] 2 Cr App R 1, the Court of Appeal reduced the sentence of 6 
years to 3 and a half years, of a 54 year old woman who was suffering from a 
moderately severe depressive illness with associated anxiety and insomnia at the time 
of stabbing the victim who was her neighbour, over a dispute of playing loud music 
after 11 pm. She had no previous convictions. In R v Norman [1981] 3 Cr App R 377, 
the appellant had pleaded guilty to the manslaughter, of a woman with whom he had 
been living, on the basis of diminished responsibility. He had strangled her after she 
had made some remarks to him during a meeting following the separation. There was 
psychiatrist’s evidence that the appellant was liable to give way to quick tempers but 
did not constitute a danger to anyone. The Court of Appeal reduced his sentence from 
9 years to 5 years. In R v Davies [1983] 5 Cr App 4, the appellant, a woman of 45 
pleaded guilty to manslaughter by reason of diminished responsibility. She had shot 
her husband dead while suffering from severe reactive depressive illness, following 
the deterioration of her relationship with him. She was sentenced to two years. 
 
[62] In Chambers [1983] 5 Cr App R 190 the accused had stabbed his wife 23 times, 
for having left him taking their child with her, after going to the house of his mother-in-
law, where his wife was staying. He had pleaded guilty to manslaughter on the basis 
of diminished responsibility. There was medical evidence that the appellant at the time 
of the killing was suffering from anxiety, depressive state which substantially impaired 
his mental responsibility for his actions. The Court of Appeal reduced his sentence 
from 10 to 8 years. Leonard J in the case of Chambers said: 
 

In diminished responsibility cases there are various courses open to a Judge. 

His choice of the right course will depend on the state of the evidence and the 

material before him. If the psychiatric recommend and justify it, and there are 

no contrary indications, he will make a hospital order. Where a hospital order 

is not recommended, or is not appropriate, and the defendant constitutes a 

danger to the public for an unpredictable period of time, the right sentence 

will, in all probabilities, be one of life imprisonment. 

In cases where the evidence indicates that the accused's responsibility for his 

acts was so grossly impaired and his degree of responsibility for them was 

minimal, then a lenient course will be open to the judge. Provided there is no 

danger of repetition of violence, it will usually be possible to make such an 

order as will give the accused his freedom, possibly with some supervision. 

There will however be cases in which there is no proper basis for a hospital 

order; but in which the accused's degree of responsibility is not minimal. In 

such cases the judge should pass a determinate sentence of imprisonment, the  
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length of which will depend on two factors: his assessment of the degree of 

responsibility and his view as to the period of time, if any, for which the 

accused will continue to be a danger to the public. 

 
[63] In the local case of R v Norcy Dick [Criminal Side 4 of 1995] the accused had 
bashed his baby girl's head on the road surface three times causing the baby's brain 
to smash out and threw the baby's lifeless body over a shop's counter on the shop 
floor where it lay until the police arrived. The accused who was charged with murder 
pleaded guilty to a charge of manslaughter that was subsequently preferred against 
him, on the basis he was suffering from such defect of mind that brought him within 
the ambit of s 196A of the Penal Code. It had not been possible to carry out a 
psychiatric examination of the accused at the material time, due to his violent 
behaviour. However from the observations Dr Sherril, the psychiatrist made when the 
accused was brought to her, she was able to testify that he was "labouring under 
severe mental stress indicative of serious mental disorder". According to Dr Sherrill 
there was a likelihood that the accused may kill again as he had a tendency to think 
that people are against him. A clinical psychologist Miss M Belmont had stated that 
the accused suffered from impulsiveness which is a personality disorder. His wife had 
testified that her husband loved his daughter "very very much". The accused had been 
sentenced to 7 years 

 
[64] In the Norcy Dick case the Chief Justice had cited the cases of Davies (1974) and 
Tenconi (1972), referred to in Thomas on Sentencing, both cases of manslaughter on 
the basis of diminished responsibility. In Davies the accused who had caused the 
death of his wife while suffering from 'severe depression of psychotic intensity' had 
been sentenced to 2 years. Davies who had made a determined but unsuccessful 
attempt to commit suicide had killed his wife who was mentally ill because he was 
concerned that she would not be able to fend for herself after his death. The Court 
was of the view that there was no risk of future homicide. In Tenconi the accused who 
had caused the death of his partner while suffering from a 'mild degree of depressive 
illness', had been sentenced to 3 years. 

 
[65] In the local case of Republic v Donald Hoareau (1982) SLR 87, the accused who 
was charged with murder pleaded guilty to a charge of manslaughter on the basis of 
diminished responsibility under s 196A of the Penal Code. The accused had hacked 
the deceased with a knife when the deceased continued to tease him. The deceased 
had sustained multiple injuries to his head and the upper part of his body. The trial 
judge had been satisfied that on the facts of that case and because of diminished 
responsibility the accused was not liable to be convicted of murder but liable instead 
to be convicted of manslaughter. The accused suffered from an abnormality of mind 
arising from a condition of retarded development of mind. He had a mental age of an 
8 to 9 year old although aged 45 years. The trial judge after considering the facts of 
the case, the state of mental health of the accused, the fact that he had no previous 
convictions and had been detained for a period of nearly 6 months prior to conviction 
had imposed a sentence of imprisonment of 5 years and 6 months. 
 
[66] In this case we have no recommendation from a psychiatrist for a hospital order. 
We do not think, on the facts before us that the appellant constitutes a danger to the 
public for an unpredictable period of time, and thus should be sentenced to life 
imprisonment. In this case the evidence indicates that the appellant's responsibility for 
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his acts was so grossly impaired and his degree of responsibility for them was minimal 
and there is no danger of repetition of violence. From the evidence before the Court 
what is undisputed is that the appellant's liability for the death of his son stems from 
the fact that he had, with no regard to the possible consequences, taken his 9 year 
old son to the middle of the ocean and attempted to commit suicide, being aware of 
the fact that his son had told him that if the appellant were to take his life he too will 
die. The appellant's liability for causing the death of his son was as stated at para [35] 
above, on the basis of an unlawful omission. We therefore sentence him for a period 
of five years. The period of two years and seven months and twenty-eight days the 
appellant has spent in custody in respect of the offence, shall be deducted from this 
sentence, in accordance with art 18(14) of the Constitution. 
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Q v CHIEF OFFICER OF CIVIL STATUS 
 
F MacGregor (PCA), J Msoffe, B Renaud JJA 
11 August 2017 SCA 08/2015; [2017] SCCA 23 
 
Constitution – civil status – designation of sex 
 
The appellant was registered in the civil status record as male. The appellant had sex 
change surgery and sought amendment of the record. The application was denied; the 
applicant appealed.  
 
JUDGMENT Appeal dismissed.  
 
HELD 

1 Section 100 of the Civil Status Act requires an erroneous registration before 
rectification can be ordered. 

2 Obiter, section 10 of the Civil Status Act may address the needs presented by the 
facts of this case.  
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Facts 

 
[1] This is a case in which the appellant who was born and registered as a male and 
recorded as such on a birth certificate issued by the Civil Status Officer in Seychelles 
in 1972 under the Civil Status Act. 
 
[2] By a medical surgery operation in 2003 he changed his sex to become a female 
and was issued with a medical certificate to that effect. 
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[3] The appellant then resident in Italy applied to a court in Florence, to be recognized 
as a female. The application was objected to by the civil authority. 

 
[4] The court on 19 June 2007 in its judgment made a declaration of the recognition 
of the change of sex. 
 
[5] The appellant also later obtained an identity card from the Italian authority on 2 
October 2007. 
 
[6] In 2009 the appellant applied to the Civil Status Office in Seychelles for a change 
of name of his middle name. This was approved in a marginal entry of the person's 
birth certificate dated 12 April 2010. 

 
[7] Thereafter the appellant applied to the Civil Status Office to change the gender 
record in her birth certificate from male to female. This was refused. 
 
[8] The appellant then filed a plaint in the Supreme Court seeking that change. That 
was also refused by the Supreme Court declaring that Civil Status Act does not 
provide for this. She consequently appealed against the judgment of the Supreme 
Court. 
 
Grounds of Appeal 

 
[9] 1. The Learned Judge, while correct in his finding that the Civil Status 

Act makes no specific provision for a person to apply to have an 
existing entry in respect of the sex or gender of a child to be later 
amended, erred in failing to consider whether such an application 
could successfully be made under the wide provisions of the second 
provision of section 100 of the Civil Status Act. 

 
2. The Learned Trial Judge erred in assimilating the rectification 
sought by the Appellant with an error at the time of registration of the 
birth of the Appellant, and in consequence giving the provision in the 
second provision of section 100 of the Civil Status Act an unnecessary 
restrictive interpretation. 

 
The Issues 

 
[10] The appellant centred her submissions solely on the application and 
interpretation of s 100 of the Civil Status Act. Section 100 provides: 
 

A judge may, upon the written application of the Chief Officer of the Civil 

Status or any party, order the amendment without any fee, stamp or 

registration due of any act whenever such judge shall be satisfied that any 

error has been committed in any such act or in the registration thereof. 

Nothing herein contained shall prevent any interested person from asking 

by action before the Supreme Court for the rectification or cancellation of 

any act. 
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[11] The appellant cited the case of In Re An Infant and in Re Civil Status Act (1984) 
SLR 132, 133 where it was held – 

 

although section 100 of the Civil Status Act enabled the rectification of an 

error in the act of birth or in the registration of birth, it did not prevent any 

interested party from asking by action before the Supreme Court for the 

rectification or cancellation of the act of birth. 

 

It was also held in this case that – 
 

it was open for the applicant to have the act of birth rectified if he could 

prove that the acknowledgement was false or for the husband of the child's 

mother to disavow paternity of the child. 

 

[12] Re An Infant (supra) can be distinguished from the present case as it was 
concerned with the falsity of birth and its proof whereas the present case is concerned 
with an uncontested rectification of the gender at birth. 
 
[13] The present case amplifies the very fact and stream of thought that there has to 
be an error in order that rectification be effected. 

 
[14] On further analysis of s 100, there is a distinction between its two provisions: 
 

a) The first provision refers to a written application to a judge as opposed 
to an action before the Supreme Court in the second provision. 

b) The first provision refers to the application of the Civil Status Officer or 
any party whereas the second provision refers to an interested party; 

c) The first provision deals with an amendment as opposed to a 
rectification or cancellation of any act, in the second provision; 

d) That amendment is effected without costs in the first provision whereas 
no such provision is allowed for in the second provision. 

 
[15] These distinctions do not indicate that the second provision ought to have a wider 
or more liberal application. On the contrary the first provision appears to be wider and 
less formal than the second provision which is more formal in requiring an action 
before the Supreme Court compared to a written application to a Judge, and limiting 
applicants to “interested person” compared to “any party” in the first provision. 
 
[16] We note that some jurisdictions will recognize gender change officially without 
disturbing the official birth certificate. 

 
[17] Countries like South Africa, Ireland and UK have enacted specific legislation to 
provide for change of gender in the civil status record. In South Africa the legislation 
is the Alteration of Sex Status and Sex Description Act No 49 of 2003. Ireland and 
UK each has a Gender Recognition Act to govern claims such as these. 
 
[18] The varying authorities and comparisons are listed herein for the benefit of 
research and analysis. 
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[19] In America, most states will issue either amended or new birth certificates for 
persons who want a name change or a change in sex designation on their birth 
certificates. An amended birth certificate is one that notes the change in sex or name 
but does not replace the original birth certificate. 
 
[20] The state of Alabama will issue an amended birth certificate noting the change 
in sex and name but will not issue a new birth certificate replacing the old one. 
Louisiana will change both name and sex designation on a birth certificate by issuing 
a new one. 
 
[21] In contrast, Idaho will not change sex on the birth certificate. The Idaho 
legislature rejected a Bill to allow amendment of the birth certificate for change in sex 
designation but it will allow changing the name on the birth certificate. Tennessee 
and Ohio also will not change sex on birth certificates, but an individual in Ohio can 
change the sex designation on an Ohio driver's licence with a letter from the SRS 
surgeon. Florida and Mississippi will issue an amended birth certificate but will not 
erase the old name and sex designation; Mississippi will simply insert the new name 
and sex designation in the margin. 
 
[22] In France it has always been possible to update birth certificates throughout the 
life of the person concerned and indeed numerous courts ordered the relevant 
authorities to change the information. 
 
[23] The first case to consider legal gender change in the US was Mtr of Anonymous 
v Weiner 50 Misc 380(1966), in which a post-operative transgender woman in New 
York City wished to change her name and sex on her birth certificate. The New York 
City Health Department denied the request. She took the case to court, but the court 
ruled that the New York City Health Code did not permit the request; it only permitted 
a change of sex on the birth certificate if an error was made recording it at birth. 
 
[24] In K v Health Division 277 OR 371(1977), the Oregon Supreme Court rejected 
an application for a change of name or sex on the birth certificate of a post-operative 
transgender man, on the grounds that there was no legislative authority for such a 
change to be made. 

 
[25] In Republic v Kenyan National Examination Council & Another Ex-Parte Audrey 
Mbugua Ithibu [2014] eKLR, a judicial review application was sought for an order of 
mandamus to compel the Kenya National Examination Council to carry out its 
statutory mandate by changing the particulars of name as well as removing the 
gender mark on the Kenyan Certificate of secondary Education awarded to the 
applicant. It was found that according to their rule 9 (3) the Council could withdraw a 
certificate for amendment or for any other reason where it considered necessary. 
Therefore, it had the legal backing to allow the applicant's request and in instances 
where it failed to do so, it was held that the court could issue an order of mandamus 
to compel it to perform its duty. 
 
[26] It is evident that the law in this regard is very much unsettled and thus one needs 
to be prudent on which path to tread. At present, Seychelles does not have any 
statutory or administrative guideline or regulation in respect of the change of gender, 
its recognition or to cater for the consequence of the legal change of gender including 
the manner for consequential rectification of the acte of Civil Status. 
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[27] In the appellant's heads of argument, at para 10, the appellant states – 

 

It has never been in dispute that at the time of birth the Appellant's gender 

was male. However, due to a change in circumstances, and not due to any 

error in the Appellant's entry in the Register of Births, there is now a need 

to make the necessary rectification to the Appellants entry. 

 

[28] Counsel for the appellant clearly admits that the record of the birth of the 
appellant as a male was not an error. There was therefore nothing to rectify or amend 
in accordance with that provision of the law. 
 
[29] Appellant's counsel later submitted that a marginal entry in the birth certificate to 
record the change of sex would be acceptable. This was however not before the court 
below and therefore that court could not be faulted for not dealing with that particular 
issue. It may however be considered in another application to the Civil Status Office 
or a judge. 
 
[30] We find it imperative to state that this area of law in Seychelles and some other 
jurisdictions is not settled. Seychelles does not have a Gender Recognition Act like 
some other jurisdictions nor do the laws provide for a case such as this one. Our 
legal system does not permit such rectification of birth certificate in order to 
acknowledge a new sexual identity. 
 
[31] Despite this, we acknowledge the plea and plight of the appellant to have the 
change of gender recognised. To that extent we recommend to the Legislature to 
consider whether 
in the Seychelles of today there is a justification for the recognition of gender change, 
at least in conformity with the Charter of Human Rights in our Constitution. 
 
[32] Article 27(1) provides for equal protection under the law and in particular 27(2) 
states – 
 

clause (1) shall not preclude any law, programme or activity which has as 

its object the amelioration of the conditions of disadvantaged persons or 

groups. 

 

[33] The appellant may also consider pursuing the matter in the Constitutional Court 
along those lines and/or in the alternative in terms of the breach of her inherent right 
to the respect of her private life and dignity. 
 
[34] The case of Christine Goodwin v UK (2002) 35 EHRR 447, was the legal 
precedent in Europe regarding gender recognition. 
 
[35] The European Court of Human Rights, hereinafter referred to as (ECtHR) in a 
unanimous decision, stated that there was now: 
 

clear and uncontested evidence of a continuing international trend infavour 

not only of increased social acceptance of transsexuals but of legal 

recognition of the new sexual identity of post-operative transsexuals. 
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[36] It added that: 
 

the very essence of the [European] Convention is respect for human dignity 

and human freedom. Under Article 8 of the Convention in particular, 

where the notion of personal autonomy is an important principle 

underlying the interpretation of its guarantees, protection is given to the 

personal sphere of each individual, including the right to establish details 

of their identity as individual human beings. 

 

[37] It concluded that: 
 

the unsatisfactory situation in which postoperative transsexuals live in an 

intermediate zone as not quite one gender or the other is no longer 

sustainable. 

 

[38] The ECtHR found that the UK was in breach of arts 8 and 12 of the Convention 
of Human Rights because of its failure to provide Ms Goodwin, a transgender woman, 
with a new birth certificate or to allow her to marry in her acquired female gender. 
 
[39] It would appear that initially there was an acceptance that people would suffer 
from being born into the 'wrong' body. However it has since been left to each 
jurisdiction to make its own decision. As times, thinking, and medical procedures 
have progressed, there has also been an element of acceptance of transgender 
people and their rights as citizens to be treated equally. 
 
[40] The Gender Recognition Act was passed in the UK providing for the change of 
gender, in order to allow transgender persons to apply to have their gender altered 
to reflect their surgical procedures. 
 
[41] An alternative route for the appellant might be in the consideration of section 10 
of the Civil Status Act –  
 

The Chief Officer of the Civil Status shall register or cause to be registered 

all births, marriages and deaths and all other acts connected with the civil 

status in the Republic of Seychelles. [Emphasis added] 

 

[42] That section seems to be much broader in its interpretation than s 100 of the 
Civil Status Act. Perhaps, this application would have been successfully entertained 
under that section rather than on the second provision of s 100 of the Civil Status Act 
which is very limited in the strict sense of the word used. 
 
[43] Also actes of Civil Status drawn up abroad may be considered under s 29 of the 
Civil Status Act. 
 
[44] Based upon the provisions on which the original case and the appeal were 
brought, this Court finds that there is no merit in the appeal and therefore dismiss the 
appeal with no order as to costs. 
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DAVID & ORS v PUBLIC UTILITIES CORPORATION 
 
R Govinden J 
15 September 2017 CS 104/2015; [2017] SCSC 851 
 
Property – ownership of land – public utilities easement – trespass – ulterior motive – 
compensation – damages  
 
The defendant laid a water pipe on the plaintiffs’ land without their consent. The 
plaintiffs claimed damages, arguing that the defendant trespassed on their property 
and that the water pipe laid was not in public interest. The defendant maintained that 
they had the statutory power to carry out the work in the public interest after the legal 
procedure for seeking consent had been followed.  
 
JUDGMENT Plaint dismissed.  
 
HELD 
1 Laying a water pipe constitutes a public utility easement which subjects the land 

to the overriding interest of the public as provided in law. 
2 The right to property and to peaceful enjoyment of property is subject to the 

limitation in art 26(2) of the Constitution. 
 
Legislation  
Constitution, art 26 
Civil Code, art 649 
Land Registration Act, s 25  
Public Utilities Corporation Act, ss 3, 5 
Public Utilities Corporation (Miscellaneous) Regulation, reg 3 
 
Cases  

Moumou v Joseph (2016) SLR 105 
 
Counsel A Derjacques for plaintiffs 
 S Rajasundaram for respondent  
 
R GOVINDEN J 
 

[1] The plaintiffs are owners of land (Parcel T281) at Takamaka, Mahe. The plaintiff’s 
case is that the defendant, the “PUC”, is a statutory corporation which has, as one of 
its principal functions, the provision of water supply. According to the plaintiff, on 30 
June 2016, the PUC notified them of its intention to lay water pipes on their property 
at Takamaka, Mahe, and pursuant to that they were asked to sign an easement 
agreement. The 2nd and 3rd plaintiffs testified that they refused to sign this agreement 
and notwithstanding that the defendant did carry out the water pipe laying work on 
their land. It is the plaintiffs’ case that the act of laying of the pipe by the defendant 
constitutes a trespass and a violation of their constitutional rights to ownership and as 
such the defendant ought to compensate them the sum of R500,000, for loss and 
damages.  
 



(2017) SLR 

440 

[2] The defendant does not deny the fact that it laid the pipes on the property of the 
plaintiffs. However, it claims that it laid the pipe on a very minimal portion of the 
plaintiffs’ property, after the repeated refusal on the part of the plaintiffs to allow them 
to exercise their statutory powers to lay down the pipes.  
 
[3] The defendant avers that the laying of the pipes is in the national interest and part 
of the South Mahe Water Project and that this does not affect the use and enjoyment 
of the plaintiffs’ land. Moreover, it is the defendant’s case that all its actions are lawful 
and therefore cannot constitute any breach of any constitutional rights of the plaintiffs. 
As a result the defendant avers that the plaintiffs are not entitled to any damages and 
that in any event the damages claimed is grossly exaggerated. 
 

[4] The plaintiffs called two witnesses in support of their case. The first witness was 
Mivonne David, being the 2nd plaintiff. She testified that she, together with the other 
plaintiffs, resides on Parcel T281 at Takamaka, Mahe. The draft agreement issued by 
the PUC to the plaintiffs, in which the plaintiffs were requested by the PUC to sign in 
order to allow them to lay the pipes, was produced by this witness as evidence. 
Following receipt of this draft order, the plaintiff acknowledged that the attorney of the 
defendant sent them a letter requesting that they sign the easement agreement. This 
witness produced a number of documents depicting images of the agents of the 
defendant excavating and laying the pipes on the plaintiffs’ land. Mivonne David says 
that the acts of the defendant consist of stealing their properties. The agents of the 
defendant were present on their property for about one month and she said that she 
is claiming the sum of R 500,000 for damage incurred as a result. She testified that 
she did not think that the water was supposed to be for Takamaka residents. And that 
the pipe laying would have prevented further development on her property. She 
testified that she was aware that the PUC had also laid pipes on other properties in 
the vicinity as part of the project. It is her testimony that there have been many oral 
requests from agents of the defendant to the pipe laying. However, she was adamant 
that the PUC should not have built on their land given that there was no permission on 
their part. 
 
[5] The other witness was Natalie David. She produced an engineering plan setting 
out in detail the pipe laying project at Takamaka. She said that the plaintiffs objected 
to the pipe laying because they felt that the water was not in the public interest and it 
was being laid to provide water to a tourism development that was to take place at 
Grand Police, Mahe, something that they objected to strongly as a matter of principle. 
She further testified that PUC could not guarantee to the plaintiffs that the water supply 
was not for the future Grand Police hotel development. She said that as a result she 
initiated this case. She claimed that the pipe laying and encroachment onto her land 
is not very far from her house and is nearly 20 metres.  
 
[6] The defendant called one witness, Mr Livio George D’Offay, a civil engineer, 
employed by the defendant as a project coordinator. The witness testified that the 
South Mahe Water Project that exists on the plaintiffs’ property is in the national 
interest. It starts at Port Glaud and ends at Takamaka. It was designed to allow for the 
transportation of water in the drought period from Port Glaud to Takamaka. He says 
that it has served and serves many communities and would allow the PUC to provide 
water to those communities, especially during the drought season. It would also 
reduce the amount of desalinated water being used which is not very popular. The 
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witness says that he is aware that there are issues relating to the encroachment on 
the plaintiffs’ property by the pipes, and that the defendant had, on numerous 
occasions, requested the plaintiffs orally and in written form, for consent for the pipe 
to be laid on their property, but that this was refused. He says that the distance 
between the pipes and the plaintiffs’ house is 35 metres and that they have minimised 
the construction on the property by building underground and sometimes putting 
pillars.  
 
[7] He said that as to the Grand Police project, he informed Vivianne that he could not 
give an assurance that the water would not go up to the Grand Police hotel 
development in the future but what he could say was that for the time being, the water 
was to stop at the Quatre Bornes Reservoir.  
 

[8] Counsel for the defendant in his submission relied on the statutory powers of the 
defendant. He argued that under s 3 of the Public Utilities Corporation Act, the 
defendant has power to enter into the land of anyone in order to lay pipes as part of 
its lawful duties and this includes laying over the pipes. He further argued that the 
failure on the part of the plaintiffs to accede to the several requests for permission to 
lay the pipes and the statutory notification issued to them within reasonable time called 
for the defendant to act in the public interest and carry out the work.  
 
[9] Counsel submitted that the extent of the damage on the plaintiffs’ property is 
minimal and the pipes were laid adjacent to the main road away from the plaintiffs’ 
house. Counsel further submitted that the conditional acceptance on the part on the 
plaintiffs, which effectively shows that they were willing to give their consent, provided 
it did not serve and give water to the future Grand Police water project, showing that 
they were indeed ready to give their permission and that permission was being refused 
in bad faith. And that at any rate that this condition is ultra petita given that it is not 
averred in the plaint. The defendant’s counsel further submitted that the plaintiffs have 
not submitted any proof in support of their claim of loss and damages as to their 
suffering and loss as a result of the pipe laying project, and that this has to be proved 
through evidence.  
 
[10] On the other hand, plaintiffs’ counsel submitted that the plaintiffs were entitled to 
sign an agreement and grant an easement to the PUC. However, the plaintiffs refused 
based on the fact that there was no compensation offered or paid and that their land 
would not be transferred. He further submitted that the said water pipes were not to 
transport water for projects at Takamaka but for a hotel development at Grand Police 
which the plaintiffs objected to as against the environment. Plaintiffs’ counsel further 
submitted that the laws and regulations must be read in the context of the plaintiffs’ 
constitutional right to ownership of land. It was his submission that the plaintiffs cannot 
be deprived of their rights to ownership and that ,in order for land acquisition to take 
place, compensation must be paid. Further, it was submitted by counsel that in all 
circumstances trespass without permission or authority was unlawful. Mr Derjacques 
further submitted that the development made the land unusable and was also tortious 
and unlawful.  
 

[11] The law governing the facts of this case is found in the Public Utilities Corporation 
Act and Regulations and the Civil Code of Seychelles. 
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[12] Having scrutinised the pleadings before me, the evidence and arguments of both 
counsel, I find as follows. 
 
[13] The statutory authority of the PUC to provide water supply in Seychelles in the 
national interest is found in s 5 of the Public Utilities Corporation Act.  
 
Section 5(1) provides the function of the Corporation shall be –  

 

(a) the supply of electricity; 

(b) the supply of water; 

(c) the provision of sewerage; 

(d) such other functions as may be conferred on the Corporation by any 

other Act or by any regulations made under this Act. 

 

Section 5(2) further provides that –  
 

Regulations may provide for all matters in respect of the functions of the 

Corporation.  

 

Section 6(1) further provides that –  
 

Subject to this Act, the Corporation shall have power to do all things 

necessary or convenient to be done for or in connection with or incidental to 

the exercise of its functions. 
 

[14] Regulations have been made pursuant to s 5(2) of the Public Utilities Corporation 
Act: the Public Utilities Corporation (Miscellaneous) Regulations.  

 
[15] Regulation 3 of these Regulations provides as follows: 

 

(1) Any employee of the Corporation, with such assistance as is necessary, 

may, at any reasonable time, enter upon any land or premises for the 

purpose of exercising the functions of the Corporation and may occupy 

such land to carry out thereon any prescribed Corporation. 

(2) In this regulation 

… 

“prescribed operation” means in relation to the supply of water and the 

provision of sewerage –   

(i) constructing, building, placing or laying plant, machinery, 

equipment, pipe, sewers or mains; 

(ii)  maintaining, removing, demolishing or replacing plant, 

machinery, equipment, pipe, sewers … 

(iii) provision of dams, treatment works, reservoirs, pump stations, 

service pipes and other apparatus as be necessary for the supply 

of treated and untreated water …. 

 

[16] In relation of its prescribed operation of water and sewage, regulation 3(2)(c) of 
the Regulations is relevant.  Regulation 3(2)(c) prescribes that it is legally allowable 
for the defendant to break open roads, bridges, sewers or drains or make cuttings or 
excavations and remove trees or vegetation or carry out inspections, surveys or tests.  
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[17] Regulation 3(3) of the Regulations further provides that before exercising any 
powers, the Corporation shall give the occupier or owner of any land under or over 
which any “prescribed operation” is intended to be carried out seven (7) days’ notice 
in writing, setting out the nature and extent of operation intended to be carried out. 
Unless such operation is carried out without the consent of the owner or occupier. 
 
[18] Regulation 3(6) further provides that a failure to give notice under paragraph (3) 
shall not affect the power conferred under regulation 3(1). 
 
[19] On the other hand, the Land Registration Act provides, in s 25, that unless the 
contrary is expressed in the Register, all registered land shall be subject to such of the 
following overriding interests as may for the time being subsist and affect the same 
without their being noted in the Register. 
 
[20] One of those overriding interests is an easement to the benefit of the public or 
arising by law.  Water supply is an easement to the benefit of the public and is created 
by law. Vide Moumou v Joseph (2016) SLR 105, where it was held that it is an 
easement established by law and they have as their object the public for local benefit 
and that of an individual under art 649 of the Civil Code of Seychelles. 
 
[21] As to the facts of the case, I find that the fact that the defendant excavated the 
plaintiffs’ land and laid pipes on the plaintiffs’ property are not being disputed.  What 
is being disputed in this case are the following: 
 

1) To what extent can the defendant carry out the work without consent of 
the plaintiffs, be it verbal or in writing? 

2) Was the water supply a matter of public interest and public utility or was 
it for an ulterior motive?  

 

[22] In respect of the first issue, it is the plaintiffs’ case that given the fact that the 
defendant should have signed and given consent, their refusal should have stopped 
the defendant from carrying out the work. The defendant should not have carried out 
the work without the plaintiffs’ consent; as a result this was illegal and unconstitutional 
and therefore amounted to a faute. 
 
Both the 1st. 2nd and 3rd plaintiffs testified about the abuse of power on the part of the 
defendant stealing their land without their consent.  The defendant however relied on 
the statutory power and testified that the procedure to seek consent was followed and 
the work proceeded on the failure of the plaintiffs to give their consent, both verbal and 
in writing. 
 

[23] On the second issue arising, it is the plaintiffs’ case that the pipe laying was not 
in the public interest but for the benefit of a developer at the Grand Police, Takamaka. 
The defendant’s failure to give an undertaking that this water was not such supply and 
their refusal consisted of an acknowledgement of this. Mr D’Offay for the defendant on 
the other hand contested this version.  It was his testimony that the South Mahe Water 
Project was to feed water from Grand Anse to Takamaka and that the intent was to 
keep the constant water supply to South Mahe especially in the drought period.  He 
acknowledged the fact that the plaintiffs had put this as a condition for their consent, 
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but that he could not reassure them in writing that the pipe would not feed water to the 
Grand Anse Police project, if any, in the future. He testified that, what he could say 
was for the time being, the water was ending up at Quatre Bornes. 
 
[24] Having heard the evidence and the submissions of counsel I am of the view that 
the defendant, pursuant to the statutory mandate, did seek the approval of the plaintiffs 
before it started excavation and building on the plaintiffs’ property and laying the water 
pipes. However, as a result of the plaintiffs’ failure to give their written or verbal 
approval, the defendants exercised their statutory mandate as provided in the Public 
Utilities Corporation Act and the Public Utilities Corporation (Miscellaneous) 
Regulations and excavated and laid the pipe as provided for in law.  The laying of the 
pipe falls within the statutory powers, mandate and function. I find further that the water 
pipe laying constituted a public utility easement pursuant to art 649 of the Civil Code 
of Seychelles, and that the land of the plaintiffs is as a result subject to an overriding 
interest being an easement for the benefit of the public arising by law. I find further 
that the pipe laying was done by the defendant as close to the public road as possible 
in such a way as to minimise any damage to the plaintiffs. Therefore, the acts of the 
agents for the defendant and the defendant are legal and constitutional. 
 
[25] It is to be further noted that the right to property and to peaceful enjoyment of 
property is subject to art 26(2) of the Constitution in that it is limited by law reasonably 
justifiable in a democratic society and in the public interest. The Public Utilities Act and 
its Regulations and the Civil Code read together consist of such a public interest 
limitation. 
 
[26] As regard ulterior motive, this has not been expressly pleaded in the plaint.  This 
as it may, it can be said that it is implied in the plea as to trespass and faute and 
violation of rights under para 7 of the plaint, as the defendant’s action, in law, must be 
in the public interest and not for personal interest. I have considered the evidence as 
a whole, I find that the plaintiff’s case that the water supply was time for the Grand 
Police hotel development to be unfounded and pure surmise. All the witnesses testify 
that it was based on popular rumour and not on facts. There is no evidence in support. 
I choose to believe the evidence of Emmanuel D’Offay in that regard. He testified that 
the project was for the benefit of all the people living on water lines starting from Grand 
Anse to Takamaka. Its objective was to provide constant supply of water to all the 
western area of Mahe. Mr D’Offay was candid enough to say that he could not predict 
the future, and he could not say to what extent this supply would benefit any future 
project at Grand Police. 
 

[27] The Court, therefore, finds that there was no ulterior motive for the laying of the 
pipes on the plaintiffs’ property and it was for the benefit of the public at large. The 
Court takes judicial notice of the fact that at the end of the hearing of this case, it was 
announced that the future development of Grand Anse Police hotel development 
would be stopped.  This has no bearing on the decision of the Court, though it remains 
to be seen to what extent that would have affected the decision of the plaintiffs to 
institute this case or affect their testimonies before the Court. 
 
[28] In the circumstances this Court finds that the plaintiffs have failed to establish their 
case and the plaint is accordingly dismissed with costs in favour of the defendant. 
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HOUAREAU AND CARPIN v KARUNAKARAN, CONSTITUTIONAL 
APPOINTMENTS AUTHORITY AND ATTORNEY-GENERAL 

 
F MacGregor (PCA), A Fernando, B Renaud JJA 
19 September 2017 MA 157/2017; SCA CP 03/2017  
 
Constitution –– civil procedure – leave to intervene – fair hearing – locus standi – audi 
alteram partem – inherent discretion   
 
This is an appeal against the Constitutional Court’s ruling which dismissed the 
appellants’ application to intervene in petition CP 03/2017 which concerned the issue 
whether the appointment of the Tribunal of Inquiry by the Constitutional Appointments 
Authority (CAA) was unconstitutional and void. The appellants were the chairperson 
and member of the CAA, which appointed the Tribunal. They were no longer members 
of the CAA from their resignation on 24 April 2017. They applied for the right to 
intervene in the petition which allegedly damaged their personal reputation. 
 
JUDGMENT Appeal allowed. 
 
HELD  

1 Locus standi does not apply where cases have been lodged.  
2 Intervention may be “as of right” or “permissive”. In order to show that intervention 

should be “as of right”, the intervener must show that: 
(a) The intervener has an interest related to the property or transaction involved 

in the case; 
(b) The intervener cannot adequately protect his or her own interest unless he 

or she is included in the case; and 
(c) None of the parties to the case can adequately represent the intervener’s 

interest. 
3 The intervener’s interest does not need to be a financial interest. It could be a 

constitutional right or any other interest.  
4 The right to intervene in a hearing should not be dismissed merely because it is 

unlikely to affect the outcome.  
5 Fernando JA (dissenting) 

(a) The reference to “maintenance of rights” by an intervener in s 117 of the Civil 
Procedure Code undoubtedly has to be, in the view of art 134 of the 
Constitution, directly in relation to the outcome of the pending suit and not 
any collateral rights of the intervener. 

(b) The appellants cannot intervene in a petition filed pursuant to art 130(1) of 
the Constitution to protect a Charter right. 

 
Legislation  

Constitution, the Preamble, arts 16, 19, 20, 26, 27, 40, 46, 48, 129, 130, 134, 139 
Constitutional Court (Application, Contravention, Enforcement or Interpretation of the 

Constitution) Rules, rr 2, 3 
Code of Civil Procedure, ss 112, 117-120, 156, 168, 171 
Court of Appeal Rules, r 20 
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F MACGREGOR (PCA) 

[1] This matter started off as petition under art 130 of the Constitution which was met 
by an application for intervention under s 117 of the Seychelles Code of Civil 
Procedure (referred to as the Procedure Code) which was denied by a majority 
judgment of the Constitutional Court. 
 
[2] The applicants appealed against that decision on 6 grounds, which have been 
resisted by the 1st respondent, the 2nd respondent opting to remain silent save to 
respond to any question of law, whereas the 3rd respondent the Attorney-General is of 
the view that they should be allowed to intervene. 
 
[3] This matter may rest on one main principle, that of audi alteram partem, in Latin 
meaning 'listen to the other side'. To listen to the other side would require intervention, 
by persons who are not yet parties to the case. It is trite that at common law and in 
terms of the tenets of natural justice, hearing the other party – audi alteram partem – 
is an indispensable condition of fair proceedings. As Donaldson LJ put it in Cheall v 
Association of Professional Executive Clerical and Computer Staff [1983] 1 QB 126 at 
144B: 
 

[N]atural justice is not always or entirely about the fact or substance of 

fairness. It has also something to do with the appearance of fairness. In the 

hallowed phrase, 'Justice must not only be done, it must also be seen to be 

done '.  

 

(See also South African Roads Board v Johannesburg City Council [1991] ZASCA 63; 

1991 (4) SA 1 (A); Chief Constable Pietermaritzburg v Shim 1908 29 NLR 338 34; 

Halsbury's Laws of England (Volume 61, 5th ed, 2010) at 639) 

 

[4] There are no rules as to the rights of intervention under the Constitution and 
Constitutional Court (Application, Contravention, Enforcement or Interpretation of the 
Constitution) Rules 1994. As such, where it is not provided for, the Procedure Code 
shall apply. 
 
[5] That is provided for in ss 117 and 118 of the Procedure Code which reads – 

 

117. Every person interested in the event of a pending suit shall be entitled to 

be made a party thereto in order to maintain his rights, provided that his 

application to intervene is made before all parties to the suit have closed 

their cases. 

 

118. An application to intervene in a suit shall be made by way of a motion 

with an affidavit containing the grounds on which the applicant relies in 

support thereof. 

 

[6] In s 117, the material words are, any person interested in the event of a pending 
suit shall be entitled to be made a party; in order to maintain his rights. 
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[7] Obviously pleadings and accusations implicating the appellants in the petition of 
the 1st respondent caused the interest, showed the event and the requirement to 
maintain the rights of protecting their reputation, and integrity. 
 
[8] The material pleadings of the 1st respondent are as follows – 
 
The 1st respondent at paras 6 & 7 of his affidavit at page C2 of the record states: 

 

6. Pursuant to the abovementioned complaint by the Chief Justice, the 1st 

Respondent arbitrarily and unconstitutionally, without making an 

assessment of the complaint, in order to consider whether the question 

of moving a Judge ought to be investigated as required by Article 134(2) 

of the Constitution, appointed a Tribunal. Vide letter from 1st 

Respondent dated 7th October 2016. 

 

7. The Petitioner avers that the appointment of the Tribunal is 

unconstitutional and it was made in contravention of Article 134(2) of 

the Constitution, without proper consideration as mentioned in para 6 

above. 

 
[9] What are those rights? They are pleaded in the appellants' affidavit to the 
application for intervention at page D2 of the record, paras 6, 7 & 11 as follows: 

 

6. I am clearly interested in the event of the present Petition in that I am 

the former Chairperson of the Constitutional Appointment Authority 

and I formed part of its determination to set up the Tribunal of Inquiry 

in respect of the Petitioner. 

 

7. On the basis of the above, my personal reputation and the integrity are 

seriously damaged. 

 

11. In view the averments made at paragraphs 6 and 7 above, the 

Constitutional Appointment Authority as presently constituted – would 

concede to the Petitioner and thus insinuate that I did not discharge my 

responsibility as chairperson of the Constitutional Appointment 

Authority in accordance with the Constitution in establishing the 

Tribunal of Inquiry. 

 
[10] The protection of reputation and dignity are clearly, if not implicitly provided for in 
the Constitution as follows – 

 

The Preamble: 

RECOGNISING the inherent dignity and the equal and inalienable rights of 

members of the human family as the foundation for freedom, justice, welfare, 

fraternity, peace and unity. 

Uphold the rule of law based on the recognition of the fundamental human 

rights and freedoms enshrined in this Constitution and on respect for the 

equality and dignity of human beings. 
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Right to dignity: 

Article 16: 

Every person has a right to be treated with dignity worthy of a human being 

and not to be subjected to torture, cruel, inhuman or degrading treatment or 

punishment. 

 

Fundamental duties: 

Article 40: 

It shall be the duty of every citizen of Seychelles – 

… 

(e) generally, to strive towards the fulfilment of the aspirations contained in 

the Preamble of this Constitution. 

 

Protection of reputation:  

Article 20(2)(b). 

For protecting the reputation, rights and freedoms or private lives of persons. 

 

Equal protection before the law: 

Article 27: 

(l) Every person has a right to equal protection of the law including the 

enjoyment of the rights and freedoms set out in this Charter without 

discrimination on any ground except as is necessary in a democratic 

society. 

 

Right to a fair hearing: 

Article 19: 

(1) Every person charged with an offence has the right, unless the charge is 

withdrawn, to a fair hearing within a reasonable time by an independent 

and impartial court established by law. 

 

[11] I therefore respectfully differ from the majority judgment of the Court below that 
defamation is not a right protected by the Constitution. Protection of reputation and 
dignity is clearly recognised in our Constitution under art 20(2)(b) and the Preamble 
to it. 
 
[12] The majority judgment went completely off track when it determined the matter as 
if it was a case of locus standi. This was not a case of locus standi. 
 
[13] Locus standi is used to screen out vexatious litigants bringing a constitutional 
action. It applies to a first-time applicant. This was not a case of any first-time applicant 
who wanted permission to start a constitutional action. The constitutional action had 
already started. This was a case where a party wanted to join a moving train because 
the destination was the same as that of the other parties: ie the truth, the whole truth 
and nothing but the truth. By denying that party from joining the train, the Court denied 
itself the very objective for which courts exist. 
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[14] The very purpose an intervene application is that a case, meant for that purpose 
of arriving at the truth, the whole truth and nothing but the truth is not compromised by 
shutting people out to provide the complete picture. In the case of Baker v Canada 
(Minister of Citizenship & Immigration) [1999] 2 SCR 817 it was held that: 
 

The values underlying the duty of procedural fairness relate to the principle 

that the individual or individuals affected should have the opportunity to 

present their case fully and fairly, and have decision affecting their rights, 

interests, or privileges made using a fair, impartial and open process, 

appropriate to the statutory, institutional and social context of the decisions. 

 

[15] Locus standi, thus, does not apply where cases have already been lodged. So, 
when the Court decided the application on the basis of a locus standi in a 
Constitutional Court action, the very premise of its determination is fundamentally 
flawed. The rationale of an intervention is not the same as the rationale of locus standi. 
The rationale of an intervention action is to arrive at the complete picture and the 
rationale of locus standi in a Constitutional Court action is to screen out vexatious 
litigants. 

 

[16] The law applicable was the law of intervention which was only adumbrated in the 
majority judgment but was not addressed at all. The majority were in a serious 
misapprehension of the procedural law. In fact the jurisprudence cited was all on locus 
standi and not on intervention. The minority judgment properly dealt with jurisprudence 
on intervention with the text of the law and the case law applicable. 
 
[17] The real criteria for determination of an intervention under s 118 of the Procedure 
Code is interest of the proposed interveners (Abel Mulenga and others v Chikumbi 
and Others (2006) ZR 33). This is sufficiently borne out on the facts: the applicants 
were the decision makers at the relevant time. It is they who know and not the new 
members. It is they who took the decision, not the new members, hence the criteria 
for the law of application was fully satisfied in law and on the facts. By avoiding to 
pronounce on the premise of s 118 of the Procedure Code and deciding on locus 
standi of the applicants, the majority judgment decided on the wrong premise. 
 
[18] The minority judgment properly identified the real issue in the case and 
determined the issue squarely as per the applicable law. 
 
[19] Motion for the application: 
 
Was not an issue nor raised by the respondents in the Court below, nor their Heads 
of Argument in the appeal. 

 
[20] In Blay v Pollard & Morriss (1930) 1 K 625 it was held as follows – 
 

In the present case the issue on which the Judge decided was raised by himself 

without amending the pleadings and in any opinion he was not entitled to take 

such course. 
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This was after the appellant's counsel took the view that it is not the function of the 
courts to raise and decide on issues that are not presented by the parties. Counsel 
was essentially saying that the High Court Judge should not have invited the parties 
to address him on the competence of the motion laid before him, but rather should 
have proceeded to hear the motion. 
[21] Further to that it is trite that in the Notice of Motion dated 26  May 2017, at page 
D2 of the record the words "move" in the 1st line after the words "Take Notice" together 
with the words "for an order that the 1st and 2nd applicants be allowed to intervene", is 
the motion. 
 
[22] All notices of motion, inevitably are worded with the word "move" followed by the 
motion sought, eg leave to appeal out of time, stay of execution, early hearing, 
amendment of grounds of appeal. 
 

[23] Nonetheless, the preconditions of being an aggrieved person and other similar 
technical objections such as the one raised concerning the motion, cannot bar the 
jurisdiction of the court, or let justice bleed at the altar of technicality. The court has 
vast powers under the Constitution, to do justice without technical restrictions and 
restraints; and procedures and reliefs have to be moulded according to the facts and 
circumstances of each case and each situation. It is the fitness of things and in the 
interest of justice and the public good that litigation on constitutionality, entrenched 
fundamental rights, and broad public interest protection, has to be viewed. Narrow 
pure legalism for the sake of legalism will not do. We cannot uphold technicality only 
to allow a clandestine activity through the net of judicial vigilance in the garb of legality. 
Our legal system is intended to give effective remedies and reliefs. (See Priscilla 
Nyokabi Kanyua v Attorney-General & Another [2010] eKLR). 
 
[24] The argument that the respondents/petitioners were based on art 130 of the 
Constitution, ie touching rights other than those in Chapter III, whereas the appellants' 
application is based on protection of reputation and dignity and hence seeks the right 
to intervene. 
 
[25] My candid response to this is that the Constitutional Court should have brought 
both counsel for the respondent to order, to clearly indicate that we were not here in 
a case of application for constitutional relief under art 130 or art 46. Locus standi was 
not the issue, art 130 was not in issue and art 46 was not in issue. 
 
[26] The interveners were seeking not a constitutional right but a procedural right to 
intervene. This matter should not have been decided on a threshold issue of a 
constitutional locus standi but a procedural issue of a continuing constitutional case. 
 
[27] Michael Fordham in Judicial Review Handbook (4th ed) at 1007 writes as follows: 
 

Procedural fairness is a flexi-principle. Natural justice has always been an 

entirely contextual principle. There are no rigid or universal rules as to what 

is needed in order to be procedurally fair. The content of the duty depends on 

the particular function and circumstances of the individual case. 
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[28] Behind all the rights referred to and even before their creation by modern 
constitutions, after World War II lay the following hallowed principles of audi alteram 
partem (to listen to the other side) which is implicitly and intrinsically linked with the 
right to be heard within the right to intervene; and natural justice; they are all interlinked 
and are the bedrock of justice, as expounded in so many constitutions of other 
democratic states consistent with the constitutional obligations of Seychelles, art 48 
of the Constitution which reads – 
 

48. This Chapter will be interpreted in such a way so as not to be 

inconsistent with any international obligations of Seychelles relating to 

human rights and freedoms and a court shall, when interpreting the 

provision of this Chapter, take judicial notice of –  

… 

(d) The Constitutions of other democratic States or nations and 

decisions of the courts of the States or nations in respect of their 

Constitutions. 

 

[29] Those decisions, Constitutions and authorities are hereby listed, including local 
precedents as follows – 
 

1. D' Emerez v Biggerstaff & Anor 1916 MR 105 at 932. 
2. Mauritius Digest (1950, Vol l). 
3. Administrator Transvaal v Zenzile 1991 (l ) SA 21 (AD) (Zenzile). 
4. Fullard v Fullard 1979 (l) SA 368 (T). 
5. Chow v Attorney-General (2007) SCA 2. 
6. Shapiro v South African Recording Rights Association Lmited (Galeta 

Intervening) 2008 (4) SA 145 W. 
7. Les Codes Annotés de Sircy et Gilbert — Code de Procedure Civile § Il 

– de l'intervention: § I – Quelles personnes peuvent ou doivent intervener 
n l , 2, 29, 30, 34-35 pp 476-478. 

8. Dalloz Répertoire de Procédure Civile et Commerciale Tome Il Faillite — 
Voie de recours – Intervention at 136, 137, pp 31-32 brief. 

9. Hedge Funds Investment Management Ltd v Panesar (2014) SLR 35. 
10. Dubois v President of the Republic (2016) SLR 553. 

 

Intervener 

 
[30] Intervention may be "as of right" or "permissive". In order to show that intervention 
should be "as of right," the intervener must show that: 
 

 the intervener has an interest related to the property or transaction 
involved in the case,  

 the intervener cannot adequately protect her own interests unless she is 
included in the case, and  

 none of the parties already in the case can adequately represent the 
intervener's interests. 
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[31] The intervener's "interest" in the outcome of the case does not have to be a 
financial interest, though many petitions to intervene in a case are based on money 
issues. A person may intervene in a case to protect a constitutional right or other 
interest as well. 
 
[32] Often, a person seeking to intervene will argue that none of the parties can 
represent her interests because of fraud, collusion, or other wrongdoing that puts the 
intervener against one or both of the parties in the case. Another common reason for 
intervening is that the legal arguments that will best serve the parties in the case are 
not the same as the legal arguments that will best protect the intervener. 
 
[33] In the case of Simbeye Enterprise Ltd and Anor v Yousuf (SCZ Judgment No 36 
of 2000), it was said that: 
 

It has been a practice of the Supreme Court to join any person to the appeal if 

the decision of the Court would affect that person or his interest. The purpose 

of the rule is to bring all parties to disputes relating to one subject matter before 

the court at the same time so that disputes may be determined without the 

delay, inconvenience and expense of separate actions and trials. 

 

[34] To refuse the applicant to intervene without being afforded an opportunity to be 
heard, amounts to – 
 

1. a flagrant disregard of the audi alteram partem rule; 
2. a denial of the intervening party's constitutional rights whereof the 

intervening party has the right to have any dispute that can be resolved 
by the application of law decided in a fair public hearing before a court. 

 

[35] In Webster v Reproductive Health Service 492 US 490 at 522 O'Connor J gave 
an elegant statement of the reasons why the United States Supreme Court is willing 
to listen to interveners: 
 

The willingness of Courts to listen to interveners is a reflection of the value that judges 

attach to people…. 

 

(See also Big Country Ranch Corporation v Court of Appeals 227 SCRA 161(1993)) 

 
[36] Courts should resist accepting that the right to a hearing disappears when it is 
unlikely to affect the outcome. This was elucidated in Administrator Transvaal v 
Zenzile: 
 

It is trite … that the fact that an errant employee may have little or nothing to 

urge in his own defence is a factor alien to the inquiry whether he is entitled 

to a prior hearing.  

 

Wade Administrative Law (6th ed) puts the matter thus at 533-534: 
 

Procedural objections are often raised by unmeritorious parties. Judges may then be 

tempted to refuse relief on the ground that a fair hearing could have made no difference  
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to the result. But in principle it is vital that the procedure and the merits should be kept 

strictly apart, since otherwise the merits may be prejudged unfairly. 

 

[37] Having read and listened to all the grounds of appeal, heads of arguments written 
and verbally argued in Court globally I summarize the ratio decidendi as follows – 
 

a) The majority judgment erred in equating and confusing locus standi to 
petition the Constitutional Court as opposed to the status to intervene 
under s 117 of the Seychelles Code of Civil Procedure. I find the right to 
intervene the determining factor. 

b) The corporate body argument of the Constitutional Appointments 
Authority does not hold as the 2nd respondent itself attempts to 
disassociate one of the members of the formally constituted 
Constitutional Appointments Authority in pleading and providing her 
affidavit. In corresponding language the 2nd respondent itself pierced the 
corporate veil. 

 
[38] Further and in any event it is clear innuendo that reference to the former 
Constitutional Appointments Authority refers to the appellants. 
 
[39] In conclusion the arguments of the respondents are not convincing and some 
misconceived. 
 
The arguments of the appellants are convincing and accordingly the appeal is allowed. 
 

B RENAUD JA 

 
[1] I have in principle concurred with the decision in the judgment of the President of 
this Court. My reasoning in determining this appeal is based on the approach set out 
hereunder. 
 
[2] Judge Durai Karunakaran entered Petition ref CP 3/2017 before the Constitutional 
Court on 25 May 2017 citing the Constitutional Appointments Authority (the "CAA") as 
the 1st respondent and the Attorney-General (the "AG") as the 2nd respondent vide r 
3(3) of the Constitutional Court (Application, Contravention, Enforcement or 
Interpretation of the Constitution) Rules (the "Rules"). 
 
[3] The petitioner supported his petition by an affidavit and prayed for a declaration 
that the appointment of a Tribunal of Enquiry by the 1st respondent is unconstitutional 
and null ab initio. He alleges that in establishing that Tribunal, the CAA acted arbitrarily 
and unconstitutionally, without making an assessment of the complaint as required 
under art 134(2) of the Constitution of the Republic of Seychelles (the "Constitution"). 
 
[4] On 26 May 2017 Mrs Marie Ange Hoareau, the 1st applicant, and Ms Jane Carpin, 
the 2nd Applicant, (the "Intended Interveners") entered an application supported by a 
joint affidavit praying the Court to make an order authorising them to intervene as third 
parties in the pending petition as they contend that they are interested parties in the 
matter and they ought to be made parties therein so that they can maintain their rights. 
The majority judgment was not given in their favour hence this appeal. 
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[5] The petitioner and the 1st respondent cited as the 1st and 2nd respondents in the 
application resist the application whilst the 2nd respondent cited as the 3rd respondent 
in the application supports the application. 
 
[6] The intended interveners in a joint affidavit made reference to two paragraphs of 
the affidavit of the petitioner which are worded as follows: 
 

The Petition alleges that in setting up the Tribunal of Inquiry, the 

Constitutional Appointments Authority acted arbitrarily and 

unconstitutionally, without making assessment of the complaint as required 

under Articles 134(2) of the Constitution. 

The Petition further refers to a Press Release by the newly constituted 

Constitutional Appointments Authority to the effect that there is nothing in the 

files left by its predecessor to indicate that there was any consideration of the 

complaints before the appointment of the tribunal and that it has had to assume 

that the former Constitutional Appointments Authority did not consider the 

complaints in depth but automatically appointed the Tribunal. 

 

(Exhibit A1, a copy of the said Press Release) 

 

[7] In objecting to the application, the 1st respondent sets out four pleas in limine litis 
as follows – 
 

l. The 1st and 2nd Applicants do not satisfy the requirement of standing; 

2. In light of plea (1), the Court has no jurisdiction to entertain the 

application for third party intervention; 

3. The application for third party intervention discloses no cause of action; 

and 

4. The process of the court is being abused. 

 
[8] In essence, on the merits the petitioner states that he has brought his petition 
against the CAA as a body corporate and not against any of its members past or 
present in their personal capacity. 
 
[9] The Chairman of the CAA filed an affidavit in answer to the application for 
intervention on behalf of all the members of the 2nd respondent. In essence the 2nd 

respondent took the stance that the intended intervenors are not lawful interested 
persons as they are functus officio since their resignation from the CAA on 24 April 
2017. 
 
[10] The Constitutional Court by a majority decision refused to grant leave to the 
intended interveners to intervene in the pending petition thereby disposing of their 
application. 
 
[11] The intended interveners have now appealed to this Court against that majority 
ruling setting out 6 grounds of appeal and in essence are seeking a right to be heard 
in the petition before the Constitutional Court in order to assert their right to be heard 
in reply to the contents to the two paragraphs of the petitioner's affidavit as stated 
above. 
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[12] The essence of their appeal is to be found in grounds 5 and 6 –  
 

 that the learned judges in law in failing to hold that the only relevant 

consideration for the determination of the application was whether the 

Appellants were interested in the event of the Petition, in terms of 

section 1 17 of the Seychelles Code of Civil Procedure; and  

 that the learned judges in their majority Ruling erred in law in failing to 

hold that third party whose personal interest can be affected by the result 

of the legal proceedings between the other parties, has a right to 

intervene in such legal proceedings. 

 
[13] From the reading of the application and supporting affidavit of the intended 
interveners it is evident to me that the right that they are claiming is a right to reply to 
certain depositions made by the petitioner as contained in the press release of the 2nd 

respondent (CAA) which they believe have abused their personal reputation. The 
petitioner had attached a copy of the said press release and cited certain extracts of 
its contents as part of his affidavit in support of his petition. 
 
[14] The intended interveners are seeking from this Court a declaration that they are 
interested parties; they are allowed to intervene in the petition CP03/2017 and to file 
a reply, and for such other or further orders as this Courts shall think fit to make. 
 
[15] Article 129 of the Constitution sets out the jurisdiction and powers of the Supreme 
Court when it constitutes itself as the Constitutional Court. 
 
[16] Article 130(1) provides that – 
 

Any person who alleges that any provisions of this Constitution, other than a 

provision of Chapter 111, has been contravened and that person 's interest is 

being or is likely to be affected by the contravention may, subject to this 

article, apply to the Constitutional Court for redress. 

 

[17] There is no constitutional provisions relating to intervention by a third party in 
pending matters before the Constitutional Court. 
 
[18] The Rules provide for the practice and procedure of the Court in respect of 
matters relating to the application, contravention, enforcement or interpretation of the 
Constitution. There is nothing specific in the Rules which makes provisions for 
"intervention" by third parties. 
 
[19] However, r 2(2) of the Rules provides that –  
 

Where any matter is not provided for in these Rules, the Seychelles Code of 

Civil Procedure shall apply to the practice and procedure of the Constitutional 

Court as they apply to a civil proceedings before the Supreme Court. 
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[20] When an intended intervener intends to apply for intervention in a pending suit 
before the Supreme Court that person must comply with the provision of s 117 of the 
Code of Civil Procedure which provide that – 
 

Section 117 –  

Every person interested in the event of a pending suit shall be entitled to be 

made a party thereto in order to maintain his rights, provided that his 

application to intervene is made before all parties to the suit have closed their 

cases. 

 

[21] The purport of the above cited provisions is that the permitting of intervention by 
an interested person in a suit before the Supreme Court is simply to allow such person 
to vindicate or maintain his/her rights that may be affected by the final decision of the 
Supreme Court in the pending suit. 
 

[22] The question that arises therefore is that – 
 

Is a person interested in the event of a pending petition before the 
Constitutional Court likewise entitled to apply to intervene in order to be made 
a party so as to vindicate or maintain his/her rights? 

 
[23] Unlike the Supreme Court where a suit may be filed, there is no provision to file 
a suit before the Constitutional Court, as only petitions are entertained by the latter. 
The Constitutional Court does not hear any petition from any person other than from 
person who alleges that a provisions of the Constitution has been contravened and 
that his/her right is being or is likely to be affected by such contravention, or and is 
seeking a redress. 
 
[24] It follows therefore that for an Intervener to seek intervention in any pending 
petition before the Constitutional Court, must firstly show what constitutional right has 
been or is likely to be contravened in relation to him or her; secondly must show what 
right will be adversely affected by the petition if he/she is not allowed to be made a 
party to the petition in order to defend and/or protect. 
 
[25] This Court sets out the proper course of action with regard to intervention by a 
third party in pending petition before the Constitutional Court when it upheld the 
decision of the Constitutional Court in allowing Mrs Marise Berlouis to intervene in the 
pending petition of Morel v Government of Seychelles (2015) SLR 381. Likewise, in 
the case of Poole v Government of Seychelles, this Court upheld the decision of the 
Constitutional Court in allowing 'Noddyn' and 'Reem' to intervene in the pending 
petition. The reason why such interventions were permitted was because the 
interveners had shown that they had a constitutional right to property under art 26 of 
the Constitution as at the material time they held in their respective name different 
part of the property which was the subject matter of the petition before the 
Constitutional Court; secondly, they showed that they had their interest to defend at 
that stage otherwise they may lose their constitutional right to property. 
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[26] In the instant case, the intended interveners also make reference to the part of 
the affidavit of the 2nd respondent in the petition where it is inter alia stated – 
 

… there is nothing in the files left by its predecessor to indicate that there was 

any consideration of the complaints before the appointment of the Tribunal of 

Enquiry and has had to assume that the former Constitutional Appointments 

Authority did not consider the complaints in depth but automatically 

appointed the Tribunal. 

 

[27] The word "predecessor" as used here by the deponent can only mean chairman 
and/or members of and not the CAA itself, since the CAA as a constitutional corporate 
body had no "predecessor". The CAA was created by the promulgation of the 
Constitution in 1992 and as such only the chairmanship and membership changed 
over the years but not the Institution itself. 
 
[28] Prior to their resignation the intended interveners were indeed respectively the 
previous chairman and a member out of the three actual members who composed the 
CCA at the time. The third person who composed the previous membership of the 
CAA, but did not resign, is Mrs Marie-Nella Azemia. At para 5 of her affidavit dated 26 

June 2017, Mrs Azemia deponed in her personal capacity as a member of the CAA 
as previously composed and inter alia states that – 
 

I confirm that the complaint was considered by the Constitutional 

Appointments Authority and can further confirm that at no time did the 

Constitutional Appointments Authority ever give Judge Duraikannu 

Karunakaran the opportunity to address the Constitutional Appointments 

Authority with respect to the said complaint. 

 

[29] The deposition of the 2nd respondent as earlier quoted above connotes an 
allegation of dereliction of duty which may have a negative effect on the reputation of 
the Intended Intervenors in the proper discharge of the functions of their high office. 
In my considered view that is an allegation that the intended interveners ought to be 
permitted to clarify, for reason that I will give later in this judgment. 
 
[30] The intended interveners, unbelievable as it may appear, made a serious if not 
contemptuous allegation of collusion between the 2nd respondent and the petitioner 
when they inter alia deponed that – 
 

… as a matter of fact … the CAA as presently constituted — is acting in 

collusion with the Petitioner to interfere with the establishment of the Tribunal 

of Enquiry against the Petitioner. 

 
[31] Obviously such allegation negatively impacted on the reputation, integrity and 
status of the CAA as presently composed as well as the petitioner, however, as this 
in itself may be the subject of a distinct cause of action, I am not inclined to address 
this issue as part of the instant appeal. 
 
[32] It is my considered judgment that the intended interveners are entitled to be heard 
in the pending petition for the simple reason that they ought not to be denied the 
opportunity to be heard in the petition without being given the opportunity to explain 
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how, what and when they "considered" the complaint against the petitioner prior to 
appointing the Tribunal. As such, in the light of the rule of audi alterem partem or the 
rule of natural justice or fair hearing, they are entitled to be given a right of reply. Their 
reply to that specific issue will assist the Court in its determination of the fundamental 
matter in issue. 
 
[33] In the interest and justice and fair hearing, I exercise my inherent discretion and 
grant the intended interveners the right to be heard in reply to the two pertinent 
paragraphs of the affidavit of the 2nd respondent to the petition and to the deposition 
in para 5 of the affidavit of Mrs Marie-Nella Azemia dated 26 June 2017. 
 
[34] In conclusion firstly, I find that the Judges, in the circumstances, erred in holding 
that the only relevant consideration for the determination of the application was 
whether the appellants were interested in the event of the petition, in terms of s 117 
of the Seychelles Code of Civil Procedure. 
 
[35] Secondly, the Judges erred in holding that a third party whose personal interest 
can be affected by the result of the legal proceedings between the other parties, has 
no right to intervene in such legal proceedings. 
 
[36] It is on the basis of the matters discussed above, that I concur with the President 
of this Court and grant leave to the 1st and 2nd applicants to respond to the relevant 
and pertinent parts of the affidavits in the pending petition by filing their respective 
statement of demand to which the other parties shall be allowed to respond. 
 

 

A FERNANDO JA in Dissent 
 

[1] This is an appeal by the 1st and 2nd appellants above-named  against the majority 
ruling of the Constitutional Court delivered on 28 July 2017 in MA 157/2017 arising 
out of CP03/2017 by Vidot and Pillay JJ dismissing the appellants' application to 
intervene in the petition numbered CP03/2017. There is no appeal against the ruling 
of Robinson J where the appellants were granted leave to intervene in petition 
numbered CP03/2017 "only in relation to the issue directly linked to the Petition, 
namely whether the Second Respondent (Constitutional Appointments Authority - 
CAA) as formerly constituted, considered the complaint as required under Article 
134(2) of the Constitution. The First and Second Applicants (MH & JC) shall within 
two weeks, file a statement of their demand and other material facts on which it is 
based and shall at the same time supply a copy of such statement to the Petitioner 
(Judge Karunakaran), the first respondent (CAA) and the second respondent (AG) to 
the application/Petition". [Emphasis added] 
 
[2] The 1st respondent to this appeal (here referred to as Judge Karunakaran), a judge 
of the Supreme Court of Seychelles had, as petitioner, filed constitutional petition 
CP03/2017 with an affidavit in support of the petition, on 25 May 2017, pursuant to art 
130(1) of the Constitution against the 2nd respondent to this appeal (CAA, and who is 
the 1st respondent in the said constitutional petition) and the 3rd respondent (AG and 
who is the 2nd respondent in the said constitutional petition). 
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[3] The CAA was established under art 139(1) of the Constitution to perform the 
functions conferred upon it by this Constitution and any other law. Among its functions, 
the CAA is tasked to propose candidates to the President for appointment as Justices 
of Appeal and Judges of the Supreme Court and under art 134 of the Constitution to 
initiate proceedings for their removal. 

 
[4] The AG is made a respondent to the petition filed by the 1st respondent before the 
Constitutional Court in compliance with r 3(3) of the Constitutional Court (Application, 
Contravention, Enforcement or Interpretation of the Constitution) Rules 1994 which 
states: "Except where the petition under sub rule (1) is presented by the Attorney-
General, The Attorney-General shall be made a respondent thereto." 
 
[5] It is important to understand the background to the petition filed before the 
Constitutional Court before dealing with this appeal. As stated at para [2] above the 
CAA has been established under art 139(1) of the Constitution. Prior to 19 April 2017, 
ie before the eighth amendment to the Constitution by Act 5 of 2017 came into effect, 
the CAA consisted of three members one of whom was the Chairman. The Chairman 
of the CAA at the time of the eighth amendment was the 1st appellant and the other 
two members were the 2nd appellant and Mrs Marie-Nella Azemia (MA). With the 
eighth amendment the composition of members was increased from 3 to 5, with one 
of them as Chairman. The newly constituted CAA has, as its members, Dr Shelton M 
Jolicoeur as chairman, who took office on 2 May 2017, and Mrs Annette Georges, Mr 
Willy Confait, Mrs Simone Decomarmond, who took office on 24 April 2017 and Mrs 
Marie-Nella Azemia, who continued to hold the office to which she was appointed on 
27 May 2016, ie prior to the eighth amendment. According to the affidavit filed by Dr 
Shelton M Jolicoeur the 1st and 2nd appellants had resigned on 24 April 2017. Thus the 
CAA has existed since the promulgation of the Constitution in 1993. Its composition 
however changed as stated earlier in April 2017 from three members to five. Its 
chairmanship and membership have also changed over the years but not the 
institution itself, since its functions and powers have always remained the same. 
 
[6] I set down below the averments in the said petition filed by Judge Karunakaran, 
the petitioner before the Constitutional Court and the relief prayed for by the petitioner 
in the said petition: 
 

CONSTITUTIONAL PETITION PURSUANT TO ARTICLE 130(1) OF THE 

CONSTITUTION 

l . The Petitioner is a Judge of the Supreme Court of Seychelles since 8th March 

1999. 

2. The 1st Respondent (CAA) is an authority established under article 

139(1) of the Constitution, to perform the functions conferred upon it by 

the Constitution and any other law, inter alia they appoint and remove 

Judges of the Supreme Court through due process of appointing 

Tribunals provided in the Constitution. 

3. The 2nd Respondent is pleaded as a party in compliance to Rule 3(3) of 

the Constitutional Court (Application, Contravention, Enforcement or 

Interpretation of the Constitution) Rules 1994. 
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4. The Petitioner is currently the subject of a Tribunal of Inquiry ("the 

Tribunal") set up under Article 134(2) (a) of the Constitution as 

originally notified to the Petitioner by letter dated 7th October 2016, as a 

result of a complaint received by the 1st Respondent from the Chief 

Justice, Mathilda Twomey on 30th September 2016. 

5. As a result of the enquiry mentioned in para 4 above the President of the 

Republic suspended the Petitioner from performing the function of 

Judge with immediate effect and notified the Petitioner accordingly by 

letter dated 10th October 2016. 

6. Pursuant to the abovementioned complaint by the Chief Justice, the 1st 

Respondent (CAA) arbitrarily and unconstitutionally, without making 

an assessment of the complaint, in order to consider whether the 

question of removing a Judge ought to be investigated as required by 

Article 134(2) of the Constitution, appointed a Tribunal. Vide letter from 

1st Respondent dated 7th October 2016. 

7. The Petitioner avers that the appointment of the Tribunal is 

unconstitutional and it was made in contravention of Article 134(2) of 

the Constitution, without proper consideration as mentioned in para 5 

above. 

8. The Petitioner avers that his interest is being affected and continues to 

be affected by the said contravention mentioned in para 6 above. 

9. The contravention in para 6 above came to the knowledge of the 

Petitioner only on the 21st May 2017 at about 6pm, when the 1st 

Respondent (CAA) released a press release to the public, and the 

Petitioner filed this Petition at the earliest time possible after becoming 

aware of the abovementioned contravention. 

10. As a result of the matters set out in para 8 above, it is fair just and 

reasonable that the Petitioner be granted leave to file this Petition out of 

time. 

 

WHEREFORE this Petitioner prays this Honourable Court for a Judgment as 

follows; 

 

1. granting leave to file this Petition out of time. 

2. declaring that the appointment of the Tribunal by the 1st Respondent 

(CAA) is unconstitutional, null and void ab initio. 

3. Granting such other remedy under the Constitution as this Honourable 

Court deems fit. 

 

With costs. 

 

[Emphasis added] 

 

It is to be noted that there is no mention by name of the appellants, in the said petition. 
What is being challenged is the appointment of the Tribunal by the constitutional entity, 
CAA, without naming any of the members who constituted the CAA in particular. 
 
[7] The affidavit of facts in support of the petition are identical to the averments in the 
petition, save that it has been made in the first person, namely by Judge Karunakaran. 
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[8] I set down below the contents of the letter dated 7 October 2016 addressed to 
Judge Karunakaran referred to at para 6 of the petition: 
 

CONSTITUTIONAL APPOINTMENTS AUTHORITY 

 

OFFICE OF THE CHAIRMAN 

La Ciotat, Ground Floor 

P.O. Box 1087 

Victoria 

Mahé 

 

Tel: 322504 Fax: 323112 

 
Your Ref: 

Our Refs 

MAH/lp 

Dates: 

7th October, 

2016 

The Honourable Judge Karunakaran 

Palais de Justice  

Ile du Port: 

 

Dear Judge Karunakaran, 

 

RE: COMPLAINTS OF MISBEHAVIOUR 

 

Certain complaints of misbehavior and contrary to article 134(1) of the Constitution have 

been made against you by the Chief Justice. 

 

We are of the view that it is necessary to inquire into your ability to perform the function 

of the office of Judge. 

 

Pursuant to article 134(2) of the Constitution we have therefore appointed a tribunal of 

Inquiry consisting of three members to inquire into the matter. 

 

The Tribunal will formally notify you of the substance of the complaints. 

 

Yours Sincerely, 

 

Mrs Marie-Ange Houareau  

Chairman 

Constitutional Appointments Authority 

 

[Emphasis added] 

 

It is to be noted that the above letter is on a letter head of the CAA and has been 
signed by the 1st appellant as Chairman of the CAA in her constitutional capacity. 
There is no identification or specification of what are or the nature of the complaints. 
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It is the Tribunal that was to notify Judge Karunakaran of the substance of the 
complaints. As to how the CAA considered that the complaints ought to be 
investigated by a Tribunal is not disclosed. 
 
[9] I set down below the contents of the letter dated 10 October 2016 referred to at 
para 5 of the Petition: 

 
The President 

 
STATE HOUSE, VICTORIA, MAHE 

REPUBLIC OF SEYCHELLES 

 
10th October 2016 

Judge DuraiKarunakaran  

Palais de Justice 

Ile du Port 

 

Sir, 

RE: SUSPENSION FROM THE OFFICE OF JUDGE 

 

I have been informed by the Constitutional Appointments Authority (CAA) that an Inquiry 

into your ability to perform the functions of the Office of Judge of the Supreme Court has 

been referred to a Tribunal by virtue of Article 134(2)(a) of the Constitution. 

 

Accordingly and pursuant to the provisions of Article 134(4) of the Constitution, I hereby 

suspend you from performing the functions of Judge, with immediate effect, until the full 

and final determination of the Inquiry by the Tribunal.  

 

Yours faithfully, 

 

James A. Michel 

President 

Republic of Seychelles 

 cc: The Chief Justice 

The Chair of the CAA 

The Chair of the Tribunal of Inquiry 

The Attorney General 

 

[10] I set down below the contents of the press release referred to in paragraph 9 of 
the petition: 
 

PRESS RELEASE 

 

REASONS WHY THE CONSTITUTIONAL APPOINTMENTS AUTHORITY (CAA) 

IS CONCERNED ABOUT THE HEARING BY THE TRIBUNAL OF THE 

COMPLAINTS AGAINST JUDGE KARUNAKARAN, AND WHY IT HAS ASKED 

FOR THE HEARING TO BE SUSPENDED 
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The CAA accepts that the case of Judge Karunakaran was reviewed by a differently 

constituted CAA and the Tribunal appointed by that CAA. Technically, the matter is out 

of the hands of the present CAA. 

 

However, this CAA, in the course of taking possession of its duties, has realized that there 

were no rules or procedures set out for determining the appointments and considering 

complaints against Judges, inter alia. Since its appointment, the current CAA had been 

actively researching procedures in other jurisdictions and drafting rules for its work to 

ensure that the Authority henceforth becomes rules-based in its operation. 

 

During this exercise, the CAA has considered the Commonwealth Latimer House 

Principles on the Appointment, Tenure and Removal of Judges (Principles endorsed by 

Heads of Government including Seychelles, in 2003 in Abuja, Nigeria) amongst other 

laws, rules and procedures relating to the consideration of complaints against judges, in 

depth. This has led it to assess the procedures which its predecessor used in considering 

the complaints against Judge Karunakaran. 

 

The CAA has noted that there is nothing in the files left by its predecessor to indicate that 

there was any consideration of the complaints before the appointment of the Tribunal. It 

has had to assume that the former CAA did not consider the complaints in depth, but 

automatically appointed the Tribunal, and that the then President, James Michel, again 

automatically suspended Judge Karunakaran. 

 

In doing so, the CAA feels that Judge Karunakaran, who was not given an opportunity to 

address the CAA, missed out on the opportunity to convince the CAA that the complaints 

were not fit ones to be referred to the Tribunal, in accordance with established rules in 

other commonwealth jurisdictions. 

 

Further, the CAA is concerned that the presence of two members of the Judiciary on the 

Tribunal may give rise to unfairness, given that these two members are sitting judges under 

the administrative authority of the Chief Justice, who lodged the complaints against Judge 

Karunakaran. 

 

Given the rules being prepared by the current CAA in the matter, it is clear that any future 

complaints will be considered to a higher standard than has been afforded Judge 

Karunakaran. That is cause for concern, as Judge Karunakaran will have been tried on a 

lower standard. 

 

The CAA may be required to consider a complaint against another Judge in the near future, 

who will benefit from the new rules being drafted by the CAA, as opposed to Jud ae 

Karunakaran whose case is already in progress. The CAA is legitimately concerned that 

there will necessarily not be a level playing field in the consideration of complaints. 

For the foregoing reasons, the CAA is of the view that, for there to be full transparency in 

the case of Judge Karunakaran, the process embarked upon should be stopped, and the 

review of the complaints against him heard afresh under the rules and guidelines adopted 

by the CAA. 

 

  



Houareau v Karunakaran 

465 

These were the reasons which prompted the CAA to respectfully request the Tribunal not 

to proceed to a hearing of the matter. Given that the hearing has not started, there will be 

little to no harm done. Rather, the process will be greatly improved if it is restarted. 

It is regretted that the Tribunal has opted to proceed to hear the complaint. 

 

[Emphasis added] 

 

It is to be noted that there is no mention by name of the appellants, in the press release 
indicative of "causing serious damage to the personal reputation and the integrity" of 
the appellants. 

 

[11] On 29 May the appellants had filed a notice of motion with an affidavit in support 
by each of the appellants, to be allowed to intervene in the petition numbered 
CP03/2017. The notice of motion is dated 26 May 2017 and had stated that the 
Supreme Court will be moved on 30 May 2017 for counsel for the appellants to be 
heard in respect of their application for intervention. The said notice of motion had 
therefore been prepared the day after the filing of the petition numbered CP03/2017 
and even before the said petition was mentioned before the Constitutional Court on 
30 May 2017. As stated at para 2 above, the petition numbered CP03/2017 had been 
filed only against the 2nd and 3rd respondents to this appeal and not against the 
appellants. As to how the appellants came to know about the filing of the petition and 
prepared the notice of motion to intervene within a day of the filing of the petition is 
not known. Dr Shelton Jolicoeur, the Chairman of the CAA in his affidavit filed in this 
case rehearsing the facts above had said: "The CAA has reasonable suspicion 
concerning the involvement of the Applicants in the Petition before the Court in that 
the Petition was filed at the Registry of the Supreme Court on the 25 th of May 2017, 
Yet the Applicants clearly had access and sight of the Petition and Affidavit on the 26th 

of May 2017, as their Application to intervene is dated the 26th of May 2017…". This 
is an observation I wish to make without comment. After the case was mentioned on 
30 May 2017 and after the filing of the appellants' notice of motion and affidavit 
seeking intervention, the Chairperson of the CAA, Dr S M Jolicoeur and Mrs M N 
Azemia, a member of the CAA had filed their affidavits on 26 June 2017. The relevant 
parts of their affidavits will be referred to in this judgment. 
 
[12] The contents of both the supporting affidavits filed along with the notice of motion 
by the Appellants are identical, save for the fact that at para 6 of the said affidavits the 
1st appellant has described herself as the former "Chairperson" of the CAA and the 2nd 

appellant as the former "member" of the CAA. I therefore set down below the contents 
of one such affidavit filed with the notice of motion: 

 

AFFIDAVIT IN SUPPORT 

 

I, Marie-Ange Houareau of Roche Caiman, Mahe, Seychelles, being a Christian hereby 

make oath and state as follows: 

 

1. I am the deponent above-named and the 1st Applicant in the attached Application. 
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2. There is presently before the Constitutional Court of Seychelles, a Petition instituted 

by Judge Duraikannu Karunakaran (hereafter "the Petitioner") against the 

Constitutional Appointment Authority and the Attorney General, namely 

Constitutional Case Number 3/2017 (hereinafter referred to as "the Petition"). 

 

3. In the said Petition, the Petitioner is praying for a declaration that the appointment of 

the Tribunal of Inquiry by the Constitutional Appointment Authority is 

unconstitutional, null and void ab initio. 

 

4. The Petition alleges that in setting up the Tribunal of Inquiry, the Constitutional 

Appointment Authority acted arbitrary and unconstitutionally, without making an 

assessment of the complaint as require under Article 134(2) of the Constitution. 

 

5. The Petition further refers to a Press Release by the newly constituted Constitutional 

Appointment Authority to the effect that there is nothing in the files left by its 

predecessor to indicate that there was any consideration of the complaints before 

appointment of the Tribunal and that it has had to assume that the former 

Constitutional Appointment Authority did not consider the complaints in depth but 

automatically appointed the Tribunal. It is now shown to me, produced and exhibited 

herewith as 'Al' a copy of the said Press Release. 

 

6. I am clearly interested in the event of the present Petition in that I am the former 

Chairperson of the Constitutional Appointment Authority and I formed part of its 

determination to set up the Tribunal of Inquiry in respect of the Petitioner. 

 

7. On the basis of the above, my personal reputation and the integrity are seriously 

damaged. 

 

8. On the basis of Al it is apparent that the Constitutional Appointment Authority — as 

presently constituted —would concede to the Petition. 

 

9. As a matter of fact, I will go as far as to say that the Constitutional Appointment 

Authority — as presently constituted — is acting in collusion with the Petitioner to 

interfere with the establishment of the Tribunal of Inquiry against the Petitioner. 

 

10. I aver that I would be able to lay before this Honourable Court all the pertinent facts 

to allow this Court to make a fair and just decision. 

 

11. In view of the averments made at paragraphs 8 and 9 above, the Constitutional 

Appointment Authority — as presently constituted — would concede to the Petitioner 

and thus insinuate that I did not discharge my responsibility as chairperson of the 

Constitutional Appointment Authority in accordance with the Constitution in 

establishing the Tribunal of Inquiry. 

 

12. Further: having regarding to the content and timing of the Press Release of the 

Constitutional Appointment Authority — as presently constituted — it is unlikely that 

the said Constitutional Appointment Authority will defend the integrity of the former 

members of the Authority in the present Petition. 
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13. I therefore humbly pray that this Honourable Court allows me to intervene and be 

made a party to the Petition. 

 

14. The averments contained in the above paragraph I to 13 above are true to the best of 

my knowledge, information and belief. 

 

SWORN before me at Palais de Justice, lie du Port, Mahe, Seychelles this 29th day of May 

2017. 

 
DEPONENT 

 
REGISTRAR 

 

[Emphasis added] 

 

[13] In the majority ruling Vidot and Pillay JJ had stated: "We therefore find that the 
mere fact that the Applicants were members of the CAA at the time the decision was 
taken to appoint the Tribunal, does not confer on them constitutional interest in this 
matter or direct interest that may affect the final judgment. We do not find special 
circumstances that would warrant this Court to allow them to intervene in the Petition. 
They have no locus standi. They have failed to establish that article 46(1) or article 
130(1) have relevancy to their cause. Therefore the application is denied". 
 
[14] As stated at para 3 above one of the functions of the CAA under art 134 of the 
Constitution is to initiate proceedings for the removal of Justices of Appeal and judges 
from office. Article 134 of the Constitution reads as follows: 
 

Removal of Justice of Appeal or Judge from office 

 

134. (l) A Justice of Appeal or Judge may be removed from office only – 

(a) for inability to perform the functions of the office, whether 

arising from infirmity of body or mind or from any other 

cause, orfor misbehaviour; and 

(b) in accordance with clauses (2) and (3). 

(2) Where the Constitutional Appointments Authority considers that 

the question of removing a Justice of Appeal or Judge from office 

under clause (1) ought to be investigated – 

(a) the Authority shall appoint a tribunal consisting of a 

President and at least two other members, all selected from 

among persons who hold or have held office as a Judge of a 

court having unlimited original jurisdiction or a court having 

jurisdiction in appeals from such a court or from among 

persons who are eminent jurists of proven integrity; and 

(b) the tribunal shall inquire into the matter, report on the facts 

thereof to the Authority and recommend to the President 

whether or not the Justice of Appeal or Judge ought to be 

removed from office. 

(3) Where, under clause (2), the tribunal recommends that a Justice of 

Appeal or Judge ought to be removed from office, the President 

shall remove the Justice of Appeal or Judge from office. 
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(4) Where under this article the question of removing a Justice of 

Appeal or Judges has been referred to a tribunal, the President may 

suspend the Justice of Appeal or Judge from performing the 

functions of a Justice of Appeal or Judge, but the suspension – 

(a) may, on the advice of the Constitutional Appointments 

Authority, be revoked at any time by the President; 

(b) shall cease to have effect if the tribunal recommends to the 

President that the Justice of Appeal or Judge ought not to be 

removed from office. 

 

[15] It is to be noted that the procedure for the removal of the 1st respondent had been 
initiated prior to the eighth amendment to the Constitution as evinced by the letter 
referred to at para 8 above and by the CAA consisting of the 1st and the 2nd appellants 
and Mrs Marie-Nella Azemia. 
 
[16] The appellants have filed the following grounds of appeal and sought the 
following relief: 

 

l) The Learned Judges in their majority Ruling erred in law in equating 

"interest to intervene" with locus standi to institute a Constitutional 

petition. 

2) The Learned Judges in their majority Ruling erred in law in holding that 

the Appellants had to satisfy the Constitutional Court that: 

(a) Their fundamental right under Chapter III of the Constitution had 

been or was likely to be contravened by the final Ruling if they 

were not allowed to intervene: or 

(b) There had been a contravention of the provisions of the 

Constitution other than Chapter Ill and that they have an interest 

in that matter, 

in that they confined interest for purposes of third party 

intervention to contraventions and likely contraventions of 

Chapter Ill or other provisions of the Constitution and failed to 

consider that intervention was sought in the capacity of a third 

party and not as Petitioner. 

3) The Learned Judges in their majority Ruling erred in law in holding that 

the Appellants had to establish "special circumstances" for the 

Constitutional Court to allow them to intervene. 

4) The Learned Judges in their majority Ruling erred in law and on the 

evidence in failing to hold that the press release issued by the 2nd 

Respondent: 

(a) Had criticised and adversely commented of the decision of the 2nd 

Respondent as previously constituted — and which included the 

Appellants — to set up the Tribunal of Inquiry to investigate the 

1st Respondent; and 

(b) The legal stance of the 2nd Respondent is similar to that of the 1st 

Respondent, in respect of the decision of the 2nd Respondent as 

previously constituted — and which included the Appellants — in 

that both Respondents are against the setting up of the Tribunal of 

Inquiry. 
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5) The learned Judges in their majority Ruling erred in law in failing to 

hold that the only relevant consideration for the determination of the 

application was whether the Appellants were interested in the event of 

the Petition, in terms of section 117 of Seychelles Code of Civil 

Procedure. 

6) The learned Judges in their majority Ruling erred in law in failing to 

hold that a third party whose personal interest can be affected by the 

result of legal proceedings between other parties, has a right to intervene 

in such legal proceedings. 

 

RELIEF SOUGHT FROM THE SEYCHELLES COURT OF APPEAL 

(a) To declare that the Appellants are interested third parties in the event of 

the pending Petition in CP03/2017; 

(b) To allow the Appellants, as interested third parties interested in the event 

of the Petition in CP03/2017, to be joined to the said Petition and to file 

their reply to the said Petition; 

(c) To make such other or further orders as the Court of Appeal shall think 

fit. 

 

[Emphasis added] 

 

[17] I shall first deal with ground 5 of appeal above in which the appellants urge, that 
the only relevant consideration for the determination of the application for intervention 
was, whether the appellants were interested "in the event of the Petition", in terms of 
s 117 of the Seychelles Code of Civil Procedure. Sections 117-120 of the Seychelles 
Code of Civil Procedure becomes applicable in accordance with r 2(2) of the 
Constitutional Court (Application, Contravention, Enforcement or Interpretation of the 
Constitution) Rules 1994 which states: "Where any matter is not provided for in these 
Rules, the Seychelles Code of Civil Procedure shall apply to the practice and 
procedure of the Constitutional Court as they apply to civil proceedings before the 
Supreme Court.". There is nothing in the Rules which provide for intervention of a third 
party in a pending matter before the Constitutional Court. 
 
[18] Provisions pertaining to intervention are to be found in ss 117-120 of the 
Seychelles Code of Civil Procedure: 
 

Intervention 

 

Who may intervene and at what time 

 

117. Every person interested in the event of a pending suit shall be entitled to 

be made a party thereto in order to maintain his rights, provided that his 

application to intervene is made before all parties to the suit have closed 

their cases. 

 

Application to be by motion 

 

118. An application to intervene in a suit 'shall be made 'by way of motion 

with an affidavit containing the grounds on which the applicant relies in 

support thereof 
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Notice to be given 

 

119. Notice of such motion 'shall be ' served upon all the parties to the suit. 

 

Intervener must file statement of demand 

 

120. If leave to intervene is granted by the court, the intervener shall, within 

the period fixed by the court, file a statement of his demand and of the 

material facts on which it is based and shall at the same time supply a 

copy of such statement to the other parties to the suit. 

 

[Emphasis added] 

 

[19] Thus every person who seeks to intervene in a pending suit shall file three 
documents, namely the 'motion to intervene', an 'affidavit' containing the grounds on 
which the applicant relies in support thereof in accordance with s 118, and the 'notice 
of motion' that is to be served upon all parties to the suit in accordance with s 119. I 
have examined the original court record and do not find a 'motion' and therefore there 
is no application by way of 'motion' as required by s 118. I can also see only one 
'notice of motion' although there are two persons seeking to intervene. This makes 
the application to intervene defective, although entertained by the Constitutional 
Court. In the cases of Essack v Auto Clinic (Prop) Ltd (2000) SLR 125 and 
Teemooljeee & Co Ltd v Whitwright (1965) SLR 165, submitted by counsel for the 
appellants along with their skeleton arguments, application for intervention had been 
sought in the said cases by way of motion and affidavit. A motion is a request for 
action by the court, citing the legal authority that allows the court to take action while 
an affidavit is a sworn statement that sets forth the facts that support the motion. It is 
trite law that civil procedure rules are enacted to govern the methods and practices 
used in civil litigation. In view of the mandatory provisions of s 118, I am of the view 
that an affidavit cannot complement the motion. In the case of Choppy &Ors VS 
Choppy & Anor (1959) SLR 161 the appellants argued that a suit of nullity of marriage 
could only be entered by way of petition as provided by the Matrimonial Causes 
Ordinance and the rules made there under and not by plaint or statement of claim. 
The Court held: "We think that the wording of Rule 2 of the Matrimonial Causes Rules, 
1949, which lays down that a matrimonial cause shall be commenced by petition is 
mandatory. Hence granting that the Court of Seychelles had jurisdiction to try the 
subject matter of the action yet it could only do it subject to the rules of procedure laid 
down, namely that the suit should commence by petition. Failure to follow that 
procedure meant that the Judge could no longer have jurisdiction (Maxwell, 
Interpretation of Statutes, 10th Edn P. 380)". [Emphasis added]. A similar view was 
expressed by way of obiter in Stevenson v Attorney-General (1963) SLR 151. This 
alone suffices to dismiss the appeal. 
 
[20] In a recent ruling of this Court (28 August 2017) by a single judge, in the case of 
Hedgeintro International Ltd v Hedge Funds Investment Management (2017) SLR an 
application for stay of execution of a judgment was dismissed as the affidavit filed in 
support of the application was not in compliance with r 20(1) of the Seychelles Court  
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of Appeal Rules and s 171 of the Seychelles Code of Civil Procedure as it had not 
been sworn before any person. Dismissing the petition the Court in the case of Louis 
v Constitutional Appointments Authority SCA 26/2007 held that the petition had not 
been supported by a properly attested affidavit as it lacked a name and signature. 
 
[21] In the Zambian case of JG Chikuta v Chipata Rural Council [1974] ZR 241 it was 
held "There is no case where there is a choice between commencing an action by a 
writ of summons or by originating summons. The procedure by way of originating 
summons only applies to those matters which may be disposed of in chambers. 
Where any matter is brought to the High Court by means of an originating summons 
when it should have been by writ, the Court has no jurisdiction to make a declaration." 
In the case of Apollo Refrigeration Services v Farmers House Limited [1985] ZR 182 
it was held that an originating notice of motion was not the proper process for a 
landlord's claim for possession of business premises which should therefore be 
commenced by writ. In New Plast Industries v Commissioner of Lands and another 
[2001] ZR 51 it was held that the mode of commencement of any action is generally 
provided by the relevant statute. 
 
[22] The Tanzanian courts have struck out proceedings brought under wrong 
provisions of the law or for non-citation of the relevant provisions in the notice of 
motion as incompetent. In the case of Hussein Mgonja v TEC AR Civil Revision No 2 
of 2002, while striking out the application on the ground of incompetence for "failure 
to move the Court properly", the court said: "If a party cites the wrong provision of the 
law the matter becomes incompetent as the Court will not have been properly moved". 
Reliance is placed, also on the cases of Robert Leskar v Shibesh Abebe AR Civil Appl 
No 4 of 2006; Fabian Akonaay v Matias Dawite, Civil Appl No 11 of 2003; Antony 
Tesha v Anita Tesha, Civil Appeal No 10 of 2003; and China Henan International 
Cooperation Group v Salv and KA Rwegasira, Civil Reference No 22 of 2005. 
 
[23] The person seeking to intervene, according to s 117 should satisfy the court that 
he or she is interested in the event of the pending suit in order to maintain his or her 
rights. Both these conditions have to be necessarily met, namely, 'interested in the 
event of the pending suit' and such 'interest shall be in order to maintain his or her 
rights'. The right should be an existing, personal right, of the intervener which is likely 
to be affected if intervention is not granted. This is to keep away busybodies and 
meddlesome interlopers. The normal meaning attributed to the word 'event' is 
something that happens or is regarded as happening; an occurrence, the outcome, 
issue, or result of anything. The event of the pending suit is the declaration of the 
appointment of the Tribunal by the CAA as unconstitutional, null and void ab initio. 
The reference to 'maintenance of rights' by an intervener in s 117 undoubtedly has to 
be, in view of the provisions of art 134 of the Constitution, directly in relation to the 
'outcome' of the pending suit and not any collateral rights of the intervener. I am of the 
view that we have to be guided by s 117 of the Seychelles Code of Civil Procedure in 
considering whether an intervention should be permitted or not; for intervention is not 
a matter of right but may be permitted by the courts only when the statutory conditions 
set out in s 117, for the right to intervene are shown. In Big Country Ranch Corporation 
v Court of Appeals 227 SCRA 161 (1993) it was held that in allowing or disallowing a 
motion to intervene it is the function to also consider whether or not the intervention 
will unduly delay or prejudice the adjudication of the rights of the original parties, and 
whether or not the interveners' rights may be fully protected in a separate proceeding. 
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It is possible too for the interveners' to sue the persons responsible for the press 
release if they are of the view that the press release has seriously damaged their 
"personal reputation and the integrity". Judge Karunakaran is the person who is likely 
to be prejudicially affected by the outcome of the pending suit, it is he who is likely to 
be condemned, it is his interests relating to status, preservation of livelihood and 
reputation that is likely to be affected. 
 
[24] The appellants in their skeleton arguments in stating that "Any person whose 
interest can be affected by the result of law proceedings between other parties can 
intervene in those proceedings" have missed out on a fundamental principle enshrined 
in s 117, namely, he/she must also show that he/she is interested in the outcome of 
the pending suit. Merely stating that the appellants’ "interest can be affected by the 
result of law proceedings between other parties" does not suffice. If that be the case 
the family members and those supportive of Judge Karunakaran and those who are 
not well disposed towards Judge Karunakaran, may also claim a right to intervene. 
 
[25] In Shapiro v South African Recording Rights Association Limited (Galeta 
Intervening) 2008 (4) SA 145 it was held that an intervener in an insolvency application 
must show legal interest (ie direct and substantial interest) and not just a financial 
interest in the outcome of the proceedings. In Aguilar Quila v Secretary of State for 
the Home Department [2010] EWCA Civ 1482 the court said of the Asian Community 
Action Group, which had asked for permission to intervene that "it needs to be 
remembered that litigation, even on issues of general importance, is not an open battle 
ground...". Alarm bells should ring if the litigation or the intervention is a vehicle for an 
ideology or for the pursuit of an ulterior agenda. In R (on the application of Burke) v 
General Medical Council [2005] EWCA Civ 1003; [2006] QB 273; [2005] 3 WLR 1132 
Lord Phillips MR said: "We mean no discourtesy to the other interveners when we 
observe that a great deal of their thoughtful and well-presented contributions falls 
victim to our general view that this litigation expanded inappropriately to deal with 
issues which, whilst important, were not appropriately justiciable on the facts of the 
case". 
 
[26] It is to be noted that that in dealing with ground 5, namely "intervention under s 
117 of the Seychelles Code of Civil Procedure", we must not confuse it with the 
principles of 'joinder of parties' and 'locus standi'. We cannot also interpret the word 
'interested' in s 117 by juxtaposing it with the interpretation given to the word 'interest' 
in public law and constitutional law. This distinction has been drawn in the Kenyan 
case of Priscilla Nyokabi Kanyua v Attorney-General [2010] KLR. In the Kenyan case 
referred to above; the 'petitioner', was a member of a public body who 'filed action' on 
the basis of public interest litigation, for redressal of a public wrong or public injury, 
unlike in this case where the 'interveners', the appellants, are seeking 'to intervene' to 
redress a private wrong: namely damage to their reputation and integrity. The 
petitioner in the Kenyan case, had brought the case claiming a right for prisoners to 
vote on the ground that the Constitution of Kenya does not exclude prisoners from 
voting in a referendum. The petitioner was challenged that she had no locus standi to 
bring the action as she had not alleged that any particular individual right guaranteed 
by the Constitution has been violated with respect to her. It was held in that case: "The 
dominant object of public interest litigation is... to permit any person, having no 
personal gain or private motivation or any other oblique consideration, but acting bona 
fide and having sufficient interest in maintaining an action for judicial redress for public 



Houareau v Karunakaran 

473 

injury to put the judicial machinery in motion." [Emphasis added]. The Court was of 
the view that effective remedies should be available where the Constitution of Kenya 
is threatened and in constitutional questions, human rights cases, public interest 
litigation and class actions any person can approach the court even though legal injury 
has not been caused to such person. I made reference to this case as reference had 
been made to 'locus standi' in the majority judgment and to show how the 
circumstances and facts of this appeal are different from the Kenyan case. 
 
[27] At para 6 of the affidavit referred to at para 12 above, the appellants have stated 
that they being 'former' members of the CAA and having being involved in the 
determination to set up the Tribunal are interested in the event of the present Petition. 
They have thereafter gone on to explain their "interest in the event of the present 
petition". They allege that: 

 

a) Al, the Press release referred to at paragraph 9 above, has seriously 

damaged their 'personal reputation and the integrity'  

b) it is apparent that the Constitutional Appointment Authority as presently 

constituted —would concede to the Petition, 

c) the CAA — as presently constituted — is acting in collusion with the 

Petitioner to interfere with the establishment of the Tribunal of Inquiry 

against the Petitioner and would concede to the Petitioner (Judge 

Karunakaran) and thus insinuate that they did not discharge their 

responsibility as chairperson and member respectively of the CAA in 

accordance with the Constitution in establishing the Tribunal of Inquiry, 

d) it is unlikely that the CAA as presently constituted will defend the 

integrity of the Appellants, namely M.H. and J.C. in the present Petition, 

and 

e) the Appellants would be able to lay before this Court all the pertinent 

facts to allow this Court to make a fair and just decision. 

 

[Emphasis added] 

 

[28] It is clear that (a) to (d) in the above paragraph certainly do not directly relate to 
the outcome of the present petition. The accuser of Judge Karunakaran is claiming to 
be the accused when it says that the press release has seriously damaged their 
personal reputation and their integrity. That is not a ground for intervention in a 
constitutional petition of this nature. Dr Shelton M Jolicoeur in his affidavit filed before 
the Constitutional Court had in my view correctly stated that "the failure by the 
Applicants to adopt a correct and lawful procedure does not impact on an official's 
integrity". To put it in another way a former Attorney-General cannot seek to intervene 
in an action filed under art 19(13) of the Constitution for compensation against the 
Government for a wrongful prosecution, where malice, discrimination or nepotism, has 
been alleged against the Government, merely on the basis of clearing his name in 
performing his constitutional functions. In the same way a former Minister or a 
Principal Secretary in the Ministry of Lands cannot seek to intervene in an action 
brought by a person against the Government for acquisition of his land where malice 
or nepotism has been alleged against the Minister or a Principal Secretary in 
performing his constitutional functions. A trial judge cannot intervene in an appeal 
against his judgment where the allegation is that he had erred in law and fact, on the 
basis of clearing his name in performing his judicial functions. A medical doctor cannot 
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intervene in a case filed against the Government for gross medical negligence on the 
ground that his professional reputation is at stake. The same could be said of a former 
Director of Licensing seeking to intervene in a constitutional or judicial review action 
brought by a person who claims that he had been denied a licence on the ground of 
malice by the Director. If we allow intervention on the grounds set out in (a) to (d) of 
para [27] above, we shall be opening the flood gates for interveners to come in without 
a proper basis, as set out in the instances set out above. Often we find in actions 
brought against the Government on the basis of contraventions of the Constitution, 
mala fides and fraud alleged against Government officials in the performance of their 
constitutional or official functions; but we have never had attempts of officials who 
performed those functions seeking to intervene, to safeguard their reputation. A recent 
example is to be found in the petition filed before the Constitutional Court by Lise 
Morel Du Boil against the acquisition of her land, in Morel v Government of Seychelles 
& Attorney-General (2015) SLR 381, where allegations of contraventions of the 
Constitution, mala fides and fraud were alleged against the Government. But the 
Government officials involved in the acquisition never attempted to intervene claiming 
to protect their personal reputation and integrity. It was only Marise Berlouis to whom 
the Government had sold the land after its acquisition from Lise Morel Du Boil who 
intervened to protect her interest in the land. 
 
[29] The first and second grounds of appeal are that the judges in their majority ruling 
erred in law in equating "interest to intervene" with 'locus standi' to institute a 
constitutional petition; in that they confined interest for purposes of third party 
intervention to contraventions and likely contraventions of Chapter III or other 
provisions of the Constitution and failed to consider that intervention was sought in 
the capacity of a third party, and not as petitioner. Elaborating on this the appellants 
have said in their skeleton arguments: "There was no need for the appellants to 
establish contravention of constitutional rights as they were not seeking any orders in 
their respect' It has to be borne in mind that the appellants are seeking to intervene in 
a "Constitutional Petition pursuant to article 130(1) of the Constitution", filed by Judge 
Karunakaran as stated at para [6] above. 
 
[30] Article 130 states: 
 

Constitutional questions before Constitutional Court 

 

130. (l) A person who alleges that any provisions of this Constitution, 

other than a provision of Chapter 111, has been contravened and 

that the person 's interest is being or is likely to be affected by the 

contravention may, subject to this article, apply to the 

Constitutional Court for redress. 

(2) The Constitutional Court may decline to entertain an application 

under clause (l) where the Court is satisfied that the applicant has 

obtained redress for the contravention under any law and where 

the applicant has obtained redress in the Constitutional Court for 

any matter for which an application may be made under clause (l), 

a court shall not entertain any application for redress for such 

matter except on appeal from a decision of such court. 
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(3) Where the Constitutional Court on an application under clause (l) 

is satisfied that adequate means of redress for the contravention 

alleged are or have been available to the person concerned in any 

other court under any other law, the Court may hear the 

application or transfer the application to the appropriate court for 

grant of redress in accordance with law. 

(4) Upon hearing an application under clause (l), the 

Constitutional Court may  

(a) declare any act or omission which is the subject of the 

application to be a contravention of this Constitution; 

(b) declare any law or the provision of any law which 

contravenes this Constitution to be void; 

(c) grant any remedy available to the Supreme Court 

against any person or authority which is the subject of 

the application or which is a party to any proceedings 

before the Constitutional Court, as the Court considers 

appropriate. 

(5) Where the Constitutional Court makes a declaration under clause 

4(b), the Court shall, subject to any decision in appeal there from, 

send a copy of the declaration to the President and the Speaker. 

(6) Where in the course of any proceedings in any court, other than 

the Court of Appeal or the Supreme Court sitting as the 

Constitutional Court, or tribunal, a question arises with regard to 

whether there has been or is likely to be a contravention of this 

Constitution, other than Chapter 111, the court or tribunal shall, if 

it is satisfied that the question is not frivolous or vexatious or has 

not already been the subject of a decision of the Constitutional 

Court or the Court of Appeal, immediately adjourn the 

proceedings and refer the question for determination by the 

Constitutional Court. 

(7) Where in an application under clause (l) or where a matter is 

referred to the Constitutional Court under clause (6), the person 

alleging the contravention or risk of contravention establishes a 

prima facie case, the burden of proving that there has not been a 

contravention or risk of contravention shall, where the allegation 

is against the State, be on the State". 

(8) The Court in which the question referred to in clause (6) arose 

shall dispose of the case in accordance with the decision of the 

Constitutional Court, or if that decision is the subject of an appeal, 

in accordance with the decision of the Court of Appeal. 

(9) Nothing in this article confers jurisdiction on the Constitutional 

Court to hear or determine a matter referred to it under article 51 

(3) or article 82(1) otherwise than upon an application made in 

accordance with article 51 or article 82.  

 

[31] I had stated at para [23] above that the person seeking to intervene, according to 
s 117 should satisfy the court that he or she is interested in the event of the pending 
suit in order to maintain his or her rights. Since this is a constitutional petition filed 
pursuant to art 130(1) of the Constitution, and not a normal civil action filed before the 
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courts, the Constitutional Court cannot ignore the provisions of art 130 of the 
Constitution set out in para [30] above in entertaining an application for intervention. 
A petitioner under art 130(1) has to satisfy the Constitutional Court that a provision of 
chapter III has been contravened and that the person's interest is being or is likely to 
be affected by the contravention in order to succeed in an application under art 130 of 
the Constitution. Under art 130(3) where the Constitutional Court is satisfied that 
adequate means of redress for the contravention alleged are or have been available 
to the person concerned in any other court under any other law, the Constitutional 
Court has the discretion to transfer the application to the appropriate court for grant of 
redress in accordance with law. It will be meaningless to expect of the petitioner to 
meet the requirements of art 130(1) and be subject to what the Constitutional Court 
may do under art 130(3), but yet absolve the intervener from meeting the requirements 
to be met under art 130(1) and the provisions of art 130(3). 
 
[32] The absurdity of treating an intervener differently from that of the petitioner is 
highlighted if leave to intervene is granted by the Constitutional Court and the 
intervener files a statement of his demand in accordance with s 120 of the Seychelles 
Code of Civil Procedure, but the Constitutional Court dismisses the application of the 
petitioner. It would be absurd for the Constitutional Court in such an event to hear the 
case of the intervener which is not a constitutional question. According to art 129 of 
the Constitution it is only constitutional questions, namely matters relating to the 
application, contravention, enforcement or interpretation of the Constitution that are 
determined by the Constitutional Court. In the cases of Morel, the intervener in the 
said cases were allowed to be joined because their constitutional rights to property 
could have been affected by the petition, as the petitioners in those cases were suing 
the Government for the return of property acquired from them by the Government and 
subsequently sold to the interveners. Thus they were interested in the event of the 
pending suit in order to maintain their rights to property. 
 
[33] The declaration of the appointment of the Tribunal by the CAA as unconstitutional, 
null and void ab initio and the removal of a judge, are not events that the appellants 
can be said to be personally interested in order to maintain an existing right of theirs. 
As to be clearly seen this is a petition filed by Judge Karunakaran pursuant to art 
130(1) cf the Constitution as stated at para [6] above and not one under art 46(.1) of 
the Constitution claiming contravention of any of the Charter provisions. Right to 
'personal reputation integrity' certainly has not been provided for in art 134 of the 
Constitution, nor set out as a specific right in Chapter III of the Seychellois Charter of 
Fundamental Human Rights and Freedoms. The right of the CAA to express 
themselves as they did in the press release has not been restricted by art 134 of the 
Constitution so as to make the complaint of the appellants' a constitutional issue. 
Further the appellants cannot intervene in a petition filed pursuant to art 130(1) of the 
Constitution, to protect a Charter right, even if they had any. 
 

[34] What is also to be borne in mind is that the removal process of a judge does not 
stop with the appointment of a Tribunal. The Tribunal appointed has to thereafter 
inquire into the matter which has been referred to them for investigation and "report 
on the facts thereof to the CAA" which continues to function despite the resignation of 
the appellants. According to art 134(4) of the Constitution the CAA may advise the 
President to revoke a suspension imposed by him under art 134(4)(a) of the 
Constitution. The appellants’ interest in the matter ceased with their resignation but 
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the CAA continues to function. Dr S M Jolicoeur has stated in his affidavit that 
"following their resignation the appellants are functus officio and have no official status 
with respect to this matter". Thus the appellants who have voluntarily resigned from 
being members of the CAA cannot expect the CAA to follow their diktats or stay 
obedient to the process begun. That would amount to a violation of art 139(2) of the 
Constitution which states: "Subject to this Constitution, the Constitutional 
Appointments Authority shall not, in the performance of its functions be subject to the 
direction or control of any person or authority". Dr S M Jolicoeur has stated in his 
affidavit that the CAA "takes its constitutional responsibilities seriously and is not 
subject to the direction or control of any person or authority. The CAA believes in the 
rule of law, due process and respects the constitutional rights of any individual in its 
decision making process". To insist that the Tribunal had been appointed after due 
consideration of the complaints against Judge Karunakaran, and that there should not 
be any further review of the matter, is surprising and unwarranted. A similarity could 
be drawn in the case of a newly appointed AG, withdrawing a case filed by his 
predecessor, by stating to court and the press, that his predecessor had filed the 
indictment without a proper consideration of the available evidence and then his 
predecessor insisting that the matter had been properly considered and the case 
should not be withdrawn. This could never be the case. 
 
[35] For the appellants to aver in their application for intervention that "the CAA — as 
presently constituted — is acting in collusion with the petitioner (Judge Karunakaran) 
and would concede to the Petition" is a statement that seriously damages the 
'reputation and the integrity' of the CAA and certainly is not indicative of an "interest 
in the event of the pending suit" by the appellants. I strongly deplore the conduct of 
the appellants to make use of the Constitutional Court as a forum to settle the 
squabbles between the former and present members of the CAA in the guise of a 
claim for intervention. 
 
[36] The appellants in ground 6 have conveniently omitted to make reference to one 
of the essential elements that has to be satisfied in seeking to intervene under s 117, 
namely they should satisfy the court that they are interested in the event of the pending 
suit. The mere fact that their "personal interest can be affected by the result of legal 
proceedings between other parties", alone will not satisfy especially in a constitutional 
petition filed under art 130(1) in relation art 134. 
 
[37] For the reasons enumerated above I have no hesitation in dismissing grounds l, 
2, 5 and 6 of appeal. 
 
[38] I dismiss ground 3 of appeal as it was perfectly right in my view for the judges 
who gave the majority ruling to state: "We do not find 'special circumstances' that 
would warrant this Court to allow the appellants to intervene in the Petition". The 
'special circumstances' would be ones like in the cases of Morel, referred to at para 
[32] above. 
 
[39] In dismissing ground 4 of appeal I only wish to state that the Constitutional Court 
could have made such a pronouncement only if leave had been granted to the 
appellants and that too if the appellants prays for such a declaration to be made in a 
'Statement of Demand' filed under s 120 of the Seychelles Code of Civil Procedure 
and provided that they can satisfy the Constitutional Court that it is a remedy that the 
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Constitutional Court may grant under art 130(4) of the Constitution read with art 134 
of the Constitution. Further I agree with the statement in the majority ruling at para 33 
that "It can be said that the Applicants could have, if they felt that there had been 
erroneous assumptions in the Press Release issued by the CAA on 21st May 2017, 
sought a right of reply and issued their own Press release to refute such assumptions 
and set the record straight". I am also of the view that the appellants are free to file a 
civil suit before the Supreme Court if they are of the view that they can satisfy the 
Court that the press release has seriously damaged their personal reputation and 
integrity. 
 

[40] I shall now deal with the averment in para 10, by both of the appellants, in their 
respective affidavits, that they "would be able to lay before this Court all the pertinent 
facts to allow this Court to make a fair and just decision". [Emphasis added]. In this 
regard it is pertinent to refer to s 112 of the Seychelles Code of Civil Procedure to see 
whether it would have any application. Section 112 of the Seychelles Code of Civil 
Procedure states: 

 

Misjoinder, adding of parties, etc 

 

No cause or matter shall be defeated by the reason of the misjoinder or non 

joinder of parties and the court may in every cause or matter deal with the 

matter in controversy so far as regards the rights and interests of the parties 

actually before it. 

 

The court may at any stage of the proceedings, either upon or without the 

application of either party, and on such terms as may appear to the court to be 

just, order that the names of any persons improperly joined, whether as 

plaintiffs or defendants, be struck out, and that the names of any parties, 

whether plaintiffs or defendants, who ought to have been joined, or whose 

presence before the court may be necessary in order to enable the court 

effectually and completely to adjudicate upon and settle all the questions 

involved in the cause or matter, be added. 

 

The question is, should the Constitutional Court have acted ex mero motu under the 
provisions of this section? For it to have acted under s 112, the Constitutional Court 
should have been satisfied, that in order to enable it effectually and completely to 
adjudicate upon and settle all the questions involved in this case, so far as regards 
the rights and interests of the parties actually before it; the appellants should be added 
as respondents. The parties before the Constitutional Court are the CAA, irrespective 
who its members are, and Judge Karunakaran. It is to be noted that the addition is 
done to effectually and completely adjudicate upon and settle all the questions 
involved in the case so far as regard the rights and interests of the parties actually 
before it, and certainly not of the parties been added. To do so would be to amplify a 
matter beyond its intended objective and purpose. As stated earlier the CAA continues 
to function despite the resignation of the appellants. 
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The appellants in making the averment in their affidavits, that they "would be able to 
lay before this Court all the pertinent facts to allow this Court to make a fair and just 
decision", have not denied the following statements in the press release. 

 

(a) However, the CAA, in the course of taking possession of its duties, has 

realized that there were no rules or procedures set out for determining 

the appointments and considering complaints against judges, inter alia. 

(b) The CAA has noted that there is nothing in the files left by its 

predecessor (M.H & J.C) to indicate that there was any consideration of 

the complaints before the appointment of the Tribunal 

 

[Emphasis added] 

 
The affidavits of the appellants do not bear out that they had considered the 
Commonwealth Latimer House Principles on Removal of Judges or established rules 
and procedures in other Commonwealth or other jurisdictions. These are matters that 
necessarily should have been placed in the affidavit so that the court could have then 
determined whether the presence of the appellants are necessary for it to effectually 
and completely to adjudicate upon and settle all the questions involved in this case as 
regard the rights and interests of the CAA and Judge Karunakaran. 

 

[42] As stated at para [5] above MA, who was involved in the setting up of the Tribunal 
continues to be a member of the CAA. MA in her affidavit filed before the Constitutional 
Court had stated: "I am cognizant of the facts, circumstances and decision making 
process concerning the pertinent complaint of Chief Justice Dr Matilda Twomey 
against Judge Karunakaran" and that "I confirm that the complaint was considered by 
the Constitutional Appointments Authority and can further confirm that at no time did 
the Constitutional Appointments Authority ever give Judge Duraikannu Karunakaran 
the opportunity to address the Constitutional Appointments Authority with respect to 
the said complaint". The appellants have not cast any aspersions on MA. What had 
been stated by Lord Hoffmann in E v The Chief Constable of the Royal Ulster 
Constabulary [2008] UKHL 66; [2009] 1 AC 536 in respect of interveners is relevant 
here, namely, "An intervention is however of no assistance if it merely repeats points 
which the appellant or Respondent has already made. An intervener will have had 
sight of their printed cases and, if it has nothing to add, should not add anything." 
 

[43] In view of what has been stated at paras 41 and 42 above I am of the view that 
there was no need for the Constitutional Court to have acted under the provisions of 
s 112 of the Seychelles Code of Civil Procedure. The appellants have not indicated 
what are the pertinent facts they would be able to lay before the Constitutional Court 
to allow the Court to make a fair and just decision, when there was nothing in the files 
left behind by them to indicate that there was any consideration of the complaints 
before the appointment of the Tribunal and nothing to indicate that there were rules or 
procedures set out by the CAA for considering complaints against judges, at the time 
the Tribunal was appointed. There is also MA, before the Court, who was involved in 
the setting up of the Tribunal, for the Constitutional Court; to effectually, and  
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completely to adjudicate upon and settle all the questions involved in this case so far 
as regards the rights and interests of the CAA and Judge Karunakaran. Further the 
affidavit of Dr S M Jolicoeur states that the "CAA is in possession of the official file 
concerning this matter and will humbly submit for the Court’s consideration, the facts 
the laws and principles leading to its reasoning, observations and comments". 
 
[44] I therefore dismiss the appeal with costs to the 1st and 2nd respondents. 
 
[45] I would however state that if the appellants are desirous to "lay before the 
Constitutional Court all the pertinent facts to allow this Court to make a fair and just 
decision" as claimed in their respective affidavits, they should attend the hearing of 
this petition and it is at the discretion of the Constitutional Court, if the Court so 
determines at the hearing of this case and depending on the progress of the case, that 
their evidence is necessary to a fair and just decision of the case, to require the 
appellants to give evidence, under s 156 of the Seychelles Code of Civil Procedure or 
by affidavit, under s 168 of the Seychelles Code of Civil Procedure; with the right of 
cross-examination or the right to file counter affidavit made available to the 2nd 

respondent. The evidence however should be limited to the purpose of ascertaining 
whether the appellants considered the question of removing Judge Karunakaran 
ought to be investigated, in accordance with art 134(2) of the Constitution; prior to 
appointing the tribunal, as stated in the ruling of Robinson J. This is the only issue that 
has to be determined by the Constitutional Court as per the petition in this case. 
 
[46] The Constitutional Court may also do this, in exercise of its 'inherent powers'. It is 
an age old and well-established principle that every court has power to act ex debito 
justitiae to ensure that it exists for real and substantial administration of justice. The 
Seychelles Code of Civil Procedure is not exhaustive; the reason for this being that 
the legislature is incapable of pre-empting all possible circumstances which may arise 
in future litigation, and consequentially for providing the procedure for the same. The 
court has, therefore, in many cases, where the circumstances so require, acted upon 
the assumption of possession of inherent power. Inherent powers are those which 
enable a court to act effectively within its 'inherent or substantive jurisdiction'. The 
inherent powers are 'ancillary' or incidental to the court's jurisdiction. All courts 
possess inherent powers. These powers enable the court to regulate its own 
procedures, to ensure fairness in trial. Courts are guided by pragmatism and necessity 
in exercising its inherent powers. At the heart of this power is the concept of fairness 
of proceedings, both to the parties before the court and to the functioning of the 
judiciary and the general administration of justice. 
 
[47] In the case of KK Velusamy v N Palaanisamy, [2011] Civil Appeal Nos 2795-2796 
the Supreme Court of India stated in relation to exercising its discretion to recall 
witnesses or permit fresh evidence on the basis of inherent powers of the court, that 
inherent powers are complementary to the powers specifically conferred and a court 
is free to exercise them even when the matter is not covered by any specific provision 
in the Code and the exercise of those powers would not in any way be in conflict with 
what has been expressly provided in the Code or be against the intention of the 
legislature. While exercising the inherent powers, the court has to be doubly cautious,  
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as there is no legislative guidance to deal with the procedural situation and the 
exercise of power depends upon the discretion and wisdom of the court, and the facts 
and circumstances of the case. This power will have to be used with circumspection 
and care, and only where it is absolutely necessary, and when such exercise is to 
meet the ends of justice and to prevent abuse of process of court. 
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KHI (SEYCHELLES) 01 LTD v ELITE CLUB LTD & ORS 
 
M Vidot J 
28 September 2017 CC 13/2017; [2017] SCSC 884 
 
Commercial law – company law – debt – interest – liabilities of directors  
 
The plaintiff and the 1st defendant made an oral agreement that the plaintiff would 
provide accommodation services to the defendant’s customers and the defendant 
would pay the plaintiff for the services provided. The defendant did not make payments 
to the plaintiff as agreed. The plaintiff sent letters of demand to the 2nd and 3rd 
defendants (who were directors of the 1st defendant), addressing them in their 
personal capacity. The plaintiff claimed payment of the services fees, plus interest, 
and that the 2nd and 3rd defendants be held accountable for the debt, alongside the 1st 
defendant.  
 
JUDGMENT For the plaintiff.  
 
HELD 
1 Interest is calculated from the date of demand. 
2 Directors of a company do not incur any personal rights or obligations to the 

counterparty under a contract unless that is explicitly provided. 
3 Directors may be bound to a contract in their personal capacity if they fail to make 

known to the persons they are dealing with that they are acting as directors of a 
company, rather than in their individual capacity.  

4 If a director guarantees obligations of a company, that director incurs personal 
liability.  

 
Legislation  
Civil Code, arts 1139, 1146, 1153, 1341 
Commercial Code, arts 1, 109 
 
Cases  
Enersta v Petrousse (2016) SLR 151 
Swiss Renaissance v General Insurance (1999) SLR 17 
 
Foreign cases 
Baichoo v Fowdar [1975] MR 80 SCJ 76 
 
Counsel S Rouillion for plaintiff 
 
M VIDOT J 
 
[1] The plaintiff is a company duly registered and existing under the laws of 
Seychelles. It is engaged in the tourism hospitality business and operates the Raffles 
Hotel on Praslin. It is a management company forming part of the ICCOR Group. The 
1st defendant is also a company registered and existing under the laws of Seychelles 
and at the material time was involved in the business of a Destination Management 
Company (DMC), meaning that they sold and managed holiday packages for visiting 
tourists. The 2nd and 3rd defendants are directors of the 1st defendant. 
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[2] The defendants were served with copies of the plaint on 28 June 2017, as per 
return of service of summons to appear to a plaint. They did not put up appearance 
before the court and the case proceeded ex parte. 
 
[3] The claim of the plaintiff is for payment on unpaid invoices amounting to 
€118,315.65 and loss of interest at 12% amounting to €47,909.32. The plaintiff claims 
costs of the suit. 
 
[4] The plaintiff called one witness, namely, Mr Grant Weaver, who is the Director of 
Finance and Business Support with the plaintiff. Mr Weaver testified that the plaintiff 
had entered into an oral agreement with the defendants whereby it was agreed that 
since the 1st defendant was operating as a DMC, the plaintiff would accommodate 
and host clients of the 1st defendant. The plaintiff would then invoice the defendants, 
which would pay the plaintiff upon submission of invoice for service provided. 
 
[5] Mr Weaver testified that the plaintiff honoured its obligations under the oral 
agreement. Several guests were sent by the defendants and accommodated by the 
plaintiff at the Raffles Hotel on Praslin. This was for the period of 15 January 2014 to 
25 June 2014. 
 
[6] The plaintiff and the 1st defendant for the purposes of such a transaction are 
considered to be merchants in conformity with art 1 of the Commercial Code Act. 
 
[7] Mr Weaver testified that the agreement was an oral agreement. Oral testimony 
was allowed in conformity with art 1341 of the Civil Code of Seychelles. The general 
rule under that article is that "no oral evidence shall be admissible against and beyond 
"any document which matter exceeds SR5000/-, nor in respect of what is alleged to 
have been said prior to or at or since the time when such document was drawn up, 
even if the matter relates to a sum of less that SR5000/." The article contains a proviso 
that this general rule has no applicability to rules prescribed relating to commerce. 
 
[8] As articulated in Sauzier J's Introduction to the Law of Evidence in Seychelles (2nd 

ed): "by virtue of Article 109 of the Commercial Code, proof by oral evidence is 
admissible in commercial matters at the discretion of the court". 
 
[9] This Court accepts that an oral agreement existed between the plaintiff and the 1st 
defendant, then represented by the 2nd and 3rd defendants. As provided for by art 1134 
of the Civil Code "agreements lawfully concluded shall have the force of law for those 
who have entered into them. They shall not be revoked, except by mutual consent or 
for causes which the law authorises". Furthermore, such agreements shall be 
performed in good faith. The plaintiff discharged its obligation in good faith and now 
seeks reciprocity from the defendants. The 1st defendant is undeniably bound by the 
agreement. 
 
[10] Article 1146 of the Civil Code provides as follows: 
 

Damages are only due when the debtor is under notice to fulfil his obligation; 

provided nevertheless, that the thing which the debtor had bound himself to 

give or to do could only be given or done within a fixed time which has 

allowed to elapse. 
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That means that the plaintiff is under an obligation to give notice (mis en demeure) to 
the defendant to advise that the debt is due. In the present case, notice was given to 
the 2nd and 3rd defendants by way of letters of demand. As regard the 1st defendant, it 
appears that no such letter was issued. 

 

[11] Article 1139 provides: 

 

A debtor shall be placed under notice of default by summons or other 

equivalent legal act or by a term of the agreement providing that the debtor 

shall be in default without the need of a summons and al the mere expiry of 

the period of delivery. 

 

In the present case, I am of the opinion that in the present circumstances therefore, 
the notice would run from the date of filing of the plaint. The service of summons of 
the plaint serves as effective notice on the defendant. 

 

[12] I find that the 1st defendant has breached the agreement by failing to pay for 
services provided by the plaintiff. I hold the 1st defendant liable to the plaintiff for the 
services in the sum of €118,315.65. 

 

[13] The plaintiff further claims interest in the sum of €47, 909.32 calculated at the rate 
of 12% per annum on a compound basis on the full amount outstanding from one 
month after the final amount was due. Since the agreement was oral, it was not fully 
certain if there was an agreed rate and the date at which it would start accruing. Article 
1153 of the Civil Code states as follows: 

 

With regard to the obligations which merely involve the payment of a certain 

sum, the damages arising from the delayed performance shall only amount 10 

the payment of interest fixed by law or by commercial practice; however if the 

parties have their own rate of interest, that agreement shall be binding. 

 

The damages shall be recoverable without proof of loss to the creditor. They 

are due from the date of the demand, except in cases in which they become 

due by operation of law…. 

 

[14] The plaintiff failed to adduce any compelling evidence as to when interest was to 
start running. In my opinion in such circumstance interest would start running by 
operation of law. I note that the letters of demand produced as exhibits were 
addressed to the directors in a personal capacity. The plaintiff did not produce any 
letter of demand in respect of the 1st defendant. I further note from the letters of 
demand to the directors, no mention is made of any interest being claimed. If there 
had been an agreement that interest was due a month after the amount of the invoices 
were due, that would have been claimed by the plaintiff in such letters. In the 
circumstances, applying the provisions of art 1153, I find that interest would be due 
from the date of demand; see Baichoo v Fowdar [1975] MR 80 SCJ 76 and Ernesta v 
Petrousse (2016) SLR 151. Therefore, as far as the 1st plaintiff is concerned, it is from  
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the date of filing of the plaint which is 13 June 2017. Therefore interest as of today 
amounts to €4,325.58, which the 1st defendant is liable to the plaintiff. Interest shall 
continue to accrue at 12% per annum on a compound basis until such time as the 
debt is paid in full. 

 

[15] The plaintiff avers that the 2nd and 3rd defendants are jointly and severally liable 
with the 1st defendant for the sum being claimed. It is averred and evidence was 
adduced that the 1st defendant was invoiced for services provided to the clients of the 
1st defendant and that despite repeated requests the defendants in breach of the oral 
agreement failed to make payments. 

 

[16] It is a fundamental principle of company law and commerce that a limited liability 
company is an entity separate and distinct from its shareholders and directors. It has 
its own legal personality. Therefore, a company will normally be treated as solely 
responsible for debts it incurs and the obligations which it enters into, notwithstanding 
that it requires individuals, who normally would be its directors, to act as agents and 
enter into arrangements creating rights and liabilities for the company. Company law 
operates on the basis that when directors act on behalf of the company they do so as 
agents; see Swiss Renaissance v General Insurance (1999) SLR 17. That means that 
directors who act as agents of a company will not incur any personal rights or 
obligations to the counterparty under a contract unless explicitly provided for. 
Directors may be bound to a contract in their personal capacity if the directors fail to 
make known to those with whom they are dealing that they are acting as director of a 
company rather than in their individual capacity, If a director personally guarantees 
obligations of a company such director will incur personal liability. 
 
[17] Directors of a company are under obligations to act in the best interest of the 
company. They are duty bound and responsible to ensure that managers, 
shareholders and employees or anybody else that actively participate in the control of 
the company do not perform acts that would be to the detriment of the company. 
Directors may be made responsible for debts of the company if they have acted 
fraudulent. Another instance would be in the event of a winding up of a company if 
any act of misfeasance can be established. In the present case the plaintiff has not 
adduced any evidence to establish liability, direct, vicarious or otherwise of the 2nd 

and 3rd defendants for the debts of the company. It has not been established that they 
acted other than agents for the 1st defendant and it was not suggested that they had 
guaranteed the debts of the company. Therefore, the claim against the 2nd and 3rd 

defendants have not been established against them and I proceed to dismiss the 
plaint against them. 
 
[18] The 1st defendant is therefore liable to the plaintiff in the sum of €118,315.65 being 
for unpaid invoices for services provided and interest in the sum of €4235.58 and 
continuing at 12% per annum on a compound basis with costs of this suit. 
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PHILOE v ZIALOR 
 
R Govinden J 
6 October 2017  MC 34/2017; [2017] SCSC 929 
 
Administrative law – jurisdiction of Family Tribunal – power of Social Services – child 
maintenance – fair hearing 
 
Based on a report prepared by the Social Services, the Family Tribunal ordered the 
appellant to pay a monthly amount of R 2,100 (increased from R 1,300) for the 
maintenance of his three children. The appellant challenged the accuracy and the 
validity of the report.  
 
JUDGMENT Family Tribunal’s order dismissed. Case remitted for re-trial.   

 
HELD 

The power to hear and determine matters relating to maintenance of a child is vested 
exclusively in the Family Tribunal, except for appeals to the Supreme Court or the 
Court of Appeal. This power cannot be delegated. 
 
Legislation  
Constitution, art 19(7) 
Children Act, ss 78(1), 79 
 
Counsel E Wong for appellant   

S Aglae for respondent  
 
R GOVINDEN J 
 

[1] This is an appeal filed by the appellant against the decision of the Family Tribunal 
given on 3 April 2017. 
 
[2] The substance of the Family Tribunal order appealed against is as follows –  
 

(i) Having assessed this matter this Tribunal finds it just and reasonable to 

order the Respondent to pay R 2,100 for the maintenance of the three 

minors. 

(ii) Review on 5 June 2017 at 2.30 pm. 

 

[3] Prior to the order of 3 April 2016 the appellant was contributing R 1,300 per month 
for the upkeep of the three children. 
 
[4] In order to make the order which is subject to this appeal the Family Tribunal 
directed the Social Services to investigate the means of the appellant and to provide 
a report to the Tribunal. Thereafter, the Family Tribunal acted on the said report of the 
Social Services which is dated 30 March 2017, written by a Mrs J Bonnelame.   
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[5] As to the appellant’s financial means the Social Services Report concludes as 
follows – 

 

The Respondent provided a pay slip to indicated that he earns SR18,269 

inclusive of different allowances per month.  His basic salary is SR9769 per 

month. 

 

He has brought proof of his expenses which are as follows – 

- Maintenance for Nyma SR600 

- Maintenance for Shanna, Rihana and Hedey SR1300 

- Rent at SACOS Flat SR6000 

- Bank Loan SR4317 

- Day Care SR1500  

- Life Insurance SR5500 

 

Conclusion 

The Social Services have been directed to report on the Respondent’s 

financial means.  He has produced a salary advice for February 2017 which 

indicates that he earns SR9769 plus allowances amounting to SR18269 

monthly. He has also brought forward his expenses as seen above. 

 

[6] The grounds of appeal of the appellant as found on his memorandum of appeal 
dated 4 July 2017 includes 3 grounds of appeal. These are – 
 

(i) The Tribunal erred in fact when interpreting the Social Services Report 
compiled by J Bonnelame (the “Report”), a social worker employed by 
the Social Services committee, wherein Mrs Bonnelame stated that the 
appellant’s expenses amounted to R 19,217 even though the appellant’s 
salary was proven to be R 18,269 monthly (gross inclusive of allowance), 
meaning that the appellant’s expenditure exceeded his monthly income 
and as such he does not have the financial means to pay the increased 
order of R 2,100. 
The Tribunal erred in interpreting the expenses of the appellant on the 
bank statement provided by the appellant for the month of August 2016 
(the “statement”) it states that a sum of R 5,500 is debited from the 
appellant’s account by standing order in favour of monthly rent/12564 
SACOS Life Insurance. The appellant contended that he informed the 
Tribunal that the sum above is stated is a monthly rent that he pays for 
the apartment at SACOS at Anse Etoile, which is automatically debited 
from his account every month in favour of SACOS Life Assurance, the 
lessor from whom he rents that flat. The Report incorrectly labelled this 
amount as personal life insurance being paid by the appellant and 
consequently the tribunal mistakenly came to the conclusion that the 
appellant had the means to pay an increased maintenance order if he 
was spending such an amount on life insurance.  However, the reality is 
that the appellant struggles to make ends meet every month and cannot 
afford to make any increased payment to the respondent in excess of 
what he is currently paying. 
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(ii) The Tribunal erred in awarding the respondent as order in the sum of R 
2,100 the absence of any evidence that the appellant could afford to pay 
the amount.  

 

[7] All grounds of appeal in this case are grounds based on facts. Taken together they 
are to the effect that the Tribunal erred by allowing itself to be misled by the factually 
incorrect finding of the Social Services Report. The total expenses of the appellant 
being calculated to be more than his total earning, based on facts tendered by the 
appellant and the Report wrongly finding a debt of R 5,500 to pay SACOS flat by the 
appellant to be a saving that goes toward the paying of a life insurance . 
 
[8] Mr Chang Leng submitted on behalf of the appellant in support of his grounds of 
appeal and moved that this Court accordingly dismiss the Family Tribunal order. 
 
[9] Counsel for the respondent submitted in writing as follows –  

  

(i) In regards to the first ground of appeal; the Respondent submits “the 

Appellant is stating that there is an error in interpreting his expense 

amounting to SR19,217, yet the Appellant is stating that his expenses 

exceed his monthly income of SR18,269, as such he cannot increase 

his payment of  maintenance to SR2100. 

(ii) In respect of the second ground of appeal; “the Respondent submits 

that the Appellant had failed to clarify with the Tribunal as to the sum 

of SR6000 stated on the Social Services Report as rent for SACOS.  

This Court will have to take it that the sum is an expense being incurred 

by the Appellant, whether for rent or otherwise.  It was Appellant who 

provided the sum of SR6000 as an expense to the Social Services.” 

(iii) In respect of third ground she admits that. “It is submitted by the 

Respondent that the Appellant did not make any full and frank 

disclosure of his expenses. The Appellant submitted expenses 

according to the Respondent above and beyond his salary as an attempt 

to justify why he cannot pay the amount as directed by the Tribunal.” 

 

[10] As a result the respondent submits that the Family Tribunal decision be confirmed 
and the appeal be dismissed. 
 
[11] The three grounds of appeal raised in this case in my view go to the jurisdiction 
of the Family Tribunal and how it exercises its powers in relation to its finding in 
maintenance cases. 
 
[12] In this case the Family Tribunal relied on the conclusion and finding of facts of the 
Social Services Report written by a Social Services officer. There are many factual 
mistakes in the Report as highlighted by the appellant. The factual mistakes could and 
should have been noted and avoided through the observance of the law of evidence 
and the proper procedure on admissibility of documentation before the Tribunal in an 
adversarial judicial process. The failure to consider matters regarding admissibility of 
evidence and consideration of the weight to be given to the evidence before the 
Tribunal was fatal. 
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The Family Tribunal powers stem from s 78(1) of the Children Act, which provides – 
 

The tribunal shall have jurisdiction and functions conferred on it by the Act 

or any written law and without prejudice to the foregoing the tribunal shall – 

(a) hear and determine matters relating to the care, custody, access or 

maintenance of a child under this Act and a written law specified in 

Schedule 3. 

 
[13] Hence, it is the Tribunal that hears and determine matters relating to maintenance. 
This hearing relates both to matters of law and facts. That power is vested upon the 
Tribunal exclusively and to no other persons or authority, except on appeal to the 
Supreme Court or the Court of Appeal.  That power cannot be delegated. The Tribunal 
has to hear and receive evidence in matters of maintenance and decide or whether 
maintenance is payable or to be increased or to be reduced.  This power cannot be 
given to the Social Services division or one of its officers in such a blatant way as it 
was done in this case.  The Tribunal being a judicial body is further better placed to 
adjudicate on the admissibility and weight to be given to testimonies and other means 
of proof tendered in support of parties in a maintenance case. All the alleged defects 
and discrepancies in this case could have been avoided and rooted out if the appellant 
had been able to testify before the Tribunal as to his means and expenses and stand 
the test of cross-examination or questions from the Tribunal. This error is compounded 
by the procedure adopted, which should have been legal instead of administrative.  
 
[14] The Director of Social Services powers are given under the law, it is in the Children 
Act itself. The Director has powers, for example, to apply to the Tribunal for removing 
of children in need of compulsory measures of care under s 79 of the Act.  However, 
its powers start and stop under the Act itself. Neither the Director nor any officer of the 
Social Services division has power to make a finding of fact which lies within the 
competence of the Family Tribunal. 
 
[15] Moreover, art 19(7) of our Constitution obliges an authority, such as the Family 
Tribunal, that has been set up by law to determine the existence of civil rights and 
obligations, to observe the right to fair hearing of all litigants. Obviously, a right to fair 
hearing means hearing of the parties to the proceedings and not to abdicate to any 
other persons unless the law provides for it. 
 
[16] I consider, therefore, that the Tribunal acted illegally and contrary to the Children 
Act in relying on the Social Services Report in this case and making the conclusion of 
the Report of the Social Services its own without hearing the appellant. I therefore 
dismiss the decision of the Family Tribunal rendered on 3 April 2017 in Case No 
534/12 and remit this case to the Family Tribunal for the Tribunal to make its own 
finding of facts as to the means of the appellant to pay the revised and enhanced 
maintenance allowance. 
 
[17] I make no order as to cost.  
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BONNELAME v NATIONAL ASSEMBLY OF SEYCHELLES 
 
G Dodin J 
19 October 2017  CA 06/2016; [2017] SCSC 973 
 
Employment – reinstatement – Public Service Appeal Board  
 
The appellant was a constituency clerk employed by the respondent. The Public 
Service Appeal Board, despite finding the appellant’s employment termination 
unjustifiable, allegedly failed to order the employer to reinstate her or to pay her 
employment benefits (when reinstatement is not possible). The respondent argued 
that as the employment contract was terminated on the basis on frustration, it was not 
liable for reinstatement of the appellant or compensation.  
 
JUDGMENT Appeal allowed. 
 
HELD 
The date of employment termination is the date when the Public Service Appeal Board 
determines that reinstatement is not reasonable or wise. Consequently, terminal 
benefits should be calculated up to the date of termination.  

 
Legislation  

Employment Act, ss 57, 58 
 
Cases 
Thelnesse Simara v Ministry of Tourism and Transport Complaint, No.693 
 
Counsel L Boniface for appellant   

D Cesar for respondent  
 
G DODIN J 
 

[1] The appellant being dissatisfied with the judgment of the Public Service Appeal 
Board (PSAB) delivered on 4 March 2016 appealed to the Supreme Court against the 
said order on the following grounds – 
 

i. That PSAB erred in its decision not to reinstate the appellant in her post 
of Constituency Clerk without any loss of earnings after finding that there 
was no justification in the termination of the appellant’s contract of 
employment by the respondent. 

ii. That, alternatively, the PSAB erred by not ordering that the appellant be 
paid employment benefits up to the date of lawful termination of the 
contract of employment of the appellant (ie the date the PSAB took its 
decision) when it found that the termination of the appellant’s contact of 
employment was unfair but that it was impractical to reinstate the 
appellant in her position as Constituency Clerk. The PSAB should have 
made such an award up to the date of its decision especially as the 
appellant was seeking for reinstatement in the job that she was 
terminated from. In the Thelnesse Simara v Ministry of Tourism and 
Transport Complaint, No.693 the PSAB did make an order for payment 
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of employment benefits, including salary up to the date of this decision 
despite the applicant (Thelnesse Simara) not requesting reinstatement. 

 
[2] The appellant seeks the following relief from this Court: 
 

1. Deeming the order of the PSAB appealed against as invalid; or,  
2. Reversing the order of the PSAB appealed against by declaring that the 

appellant should be reinstated in her post of Constituency Clerk without 
any loss of earning; or 

3. Ordering that if it is impractical to reinstate the appellant in her post as 
Constituency Clerk the appellant is paid up to the date the PSAB took its 
decision ie 4 March 2016; or 

4. Making any other order it deems fit under the circumstances. 
 

[3] Counsel for the appellant submitted the following on the grounds of appeal. 
 

That the 1st Respondent erred in its decision not to reinstate the Appellant in 

her post of Constituency Clerk without any loss of earnings after finding that 

there was no justification in the termination of the Appellant’s contract of 

employment by the 2nd Respondent. 

In this case the Appellant filed a case before the 1st Respondent against the 

2nd Respondent in which she was claiming reinstatement. After hearing the 

case the 1st Respondent ruled on 4th March 2016 that “the reason for the 

termination of the Complainant contract is not clear; we feel that there has 

been a lack of communication and hostility toward the complainant and her 

employer which has led to her termination.” The 1st Respondent then 

proceeded to award certain terminal benefits to the Appellant and not 

reinstatement. Regarding reinstatement the 1st Respondent stated in its ruling 

that the “the Complainant is requesting to be reinstated in employment. We 

are unable to do so. The trust existing between the Aux Cap Members of the 

National Assembly and the complainant is broken and it would be unwise to 

get the Complainant to work with her MNA again.” It is conceded that the 

relationship between the Appellant and the MNA had broken down. 

However, the employer the Appellant was no the MNA. The employer of the 

Appellant was Seychelles National Assembly which is the 2nd Respondent. 

The 2nd Respondent is a relatively big organisation employing dozens of 

workers and dozens other constituency clerk. Therefore to reinstate the 

Appellant pursuant to the prayer in her claim would not have been a 

farfetched decision for the 1st Respondent to take. The 2nd Respondent could 

easily have ordered reinstatement and one likely practical move, if their 

relationship had broken down, would have been to transfer the Appellant to 

another district. The 1st Respondent could have also ordered reengagement 

in another position in the 2nd Respondent’s organisation but failed 

unreasonably to do so, hence erred. Moreover the 1st Respondent did not even 

justify its decision not to reinstate the Appellant but simply stated in its 

judgment that “the complainant (the Appellant) is requesting to be reinstated 

in employment. We are unable to do so.” The only thing that was said by the 

1st Respondent by way of justification was that the relationship had broken 

down between the Appellant and the Member of the National Assembly 

(MNA) of the Au Cap district but this does not go far enough because the 
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Appellant was not employed by the MNA of Au Cap District but by the 2nd 

Respondent. The 1st Respondent should have explored the request for from 

the perspective of the 2nd Respondent not the Au Cap MNA and the 

practicability of reinstating the Appellant in general. This is failed miserably 

to do. This view is supported by Selwyn’s Law of Employment, Eight 

Edition, page 359 which states that; 

 

it must be stressed that the Tribunal has a discretion in making 

either of these orders (reinstatement and reengagement). It must 

first consider whether to make an order for reinstatement, and in 

doing so, it must take into account three considerations; 

Whether the applicant wishes to be reinstated; 

Whether it is practicable for the employer to comply with an 

order for reinstatement; 

Where the applicant caused or contributed to some extent to the 

dismissal, whether it would be just to order his reinstatement. 

If the tribunal decides to make an order, it shall then consider 

whether to make an order for reengagement, and if so, on what 

terms. 

 

An authority on the reinstatement issue is Boots Co Plc v Lees Collier [1986] 

ICR 728. 

 

Alternatively, the 1st Respondent also erred by not ordering that the Appellant 

be paid employment benefit up to date of lawful termination of the contract 

of employment of the Appellant (i.e. the date the 1st Respondent took its 

decision) when it found that the termination of the Appellant’s contract of 

employment was terminated unfairly but it was impractical to reinstate the 

Appellant in her position as Constituency Clerk in the 2nd Respondent 

employment The 1st Respondent should have made such an award up to the 

date of its decision especially as the Appellant was seeking for reinstatement 

in the job that she was terminated from. In Thelnesse Simara v/s Ministry of 

Tourism and Transport Complaint, No. 693 the PSAB did not make an order 

for payment of employment benefits, including salary up to the date of its 

decision despite the Applicant (Thelnesse Simara) not requesting for 

reinstatement. 

It is conceded that there is no regulations guiding the 1st Respondent, but be 

that as it me, the 1st Respondent cannot argue that there are no laws governing 

such issues in Seychelles which it could have considered. In fact the 1st 

Respondent itself has made such orders before in another case. The 

Employment Act, 1995 provides the way such benefits are calculated and so 

does the Public Service Orders but the 1st Respondent considered none of 

them and went on a totally inconsistent tangent about its own calculations of 

the Appellant’s benefits and as a result erred. 

It is noted that in the case of Cap Lazare v Ministry of Employment and 

Social Affairs Cs 18/2008 and Sams Catering (Pty) Ltd v Ministry of 

Employment Cs 312l2006, the Court has reiterated that the calculation of 

salary should be made until the lawful termination pronounced by the  
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Tribunal. In this case Judge Gaswaga stated “in fact, in the case of Sams 

Catering (Pty) Ltd, Perera CJ, as he then was, agreed that if it is ruled that 

termination was unjustified then the position is that there has been no 

termination. Therefore, the termination will be construed as per Section 

61(2)(a)(iii) of the Act. 

In the case of Cap Lazare v Ministry of Employment and Social Affairs, this 

Court presided over by myself held that Minister was right in holding that 

compensation should be paid up to the date of lawful termination pronounced 

by the Tribunal and not up to the time that the employer terminated the 

employment. 

In the present case it is obvious that the termination was declared unjustified 

only on 28 May 2012 and the Tribunal lawfully terminated the employment 

on that day. Therefore, the date of lawful termination cannot be 3 November 

2011, the date the Appellant’s employment was terminated by the employer, 

so on the date there was no lawful termination. For all legal intents and 

purposes, lawful termination was only on 28 May 2012 when the Tribunal 

delivered its judgment. 

 

[4] Counsel for the appellant moved the Court to find in favour of the appellant and to 
order in accordance with the relief prayed for in the memorandum of appeal. 
 
[5] Counsel for the respondent made the following submission in respect to the 
grounds of appeal and also intimated to the Court that the respondent would go with 
any decision that this Court deems fit. 
 

Facts 

 

The Appellant’s employment contract was frustrated. Pursuant to the 

contractual terms and in accordance with the Employment Act, the Appellant 

was given one month’s notice and was remunerated. The Appellant. Seeking 

reinstatement or compensation, brought a case before the Public Service 

Appeal Board (PSAB). On 4th March 2016, the PSAB ruled in favour of the 

Respondent. 

 

Issues 

 

It is submitted that the PSAB was correct in its decision not to reinstate the 

Appellant in the post of Constituency Clerk without loss of earnings. 

It is further submitted that the PSAB was correct in its decision not to order 

that employment benefits was paid to the Appellant up to the lawful date of 

termination of the Appellant’s contract. 

 

The Appellant’s Employment Contract, which was signed by the Appellant 

on 29th January 2014, clearly stipulates, under clause 8.4, that in the event 

where the employer ceases to be a member of the National Assembly or for 

any other cause whatsoever directly attributable to Employer resulting in 

frustration of the contraction, the Employment Contract shall terminate. 
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At that time elections were called, the National Assembly was dissolved, and 

the Appellant’s employer who was the Honourable Murielle Marie, ceased 

to be a Member of the National Assembly. Thus as per the terms and 

conditions of the signed Employment Contract and by no fault attributable to 

the Respondent, the Employment Contract was frustrated. 

 

Proper Notice was given to the Appellant in accordance with clause 8.3 of 

the Employment Contract, and all dues were paid to the Appellant in 

accordance with clause 8.4, read in conjunction with clause4. By signing and 

initialling every page of the employment contract on 29th January 2014, the 

Appellant indicated that she was aware of, and understood these contractual 

terms and conditions. 

 

The Appellant humbly prays that this Honourable Court be pleased to uphold 

the decision of Public Service Appeals Board. 

 

[6] In this case I note that the contention of the respondent is that the contract was 
frustrated and therefore termination was justified. The PSAB did not agree to that and 
found that the contract was unlawfully terminated. If the contract was terminated for 
reasons other than frustration but not attributable to the appellant then s 57 of the 
Employment Act should have been complied with s 57 of the Employment Act states: 
 

(1) An employer may terminate a contract of employment with notice upon 

a determination by the competent officer following the negotiation procedure 

initiated under Part VI that the contract may be terminated. 

 

[7] From the records there is no indication that that process had been engaged by the 
employer of the appellant. Claiming that the contract was frustrated exempts the 
respondent from engaging the provision of s 57 of the Employment Act in accordance 
with the provision of s 58(3) of the Act. PSAB did not subscribe to that argument. 
 
[8] Furthermore, since the appellant was asking for re-instatement, it was even more 
important that for such termination for a reason other than those provided for in the 
Employment Act and not attributable to the appellant, the date of termination should 
be the date when the PSAB determines that re-instatement is not reasonable or wise 
in the circumstances. In fact, considering the facts of the case, the employer of the 
appellant was the Institution of State, the National Assembly. The appellant’s 
immediate superior for whom she provided direct services was the MNA of Au Cap. 
There had been no election at the time the respondent attempted to terminate the 
employment of the appellant and it is irrelevant whether the MNA was to remain in 
office or be a candidate for future election as she was not the employer of the 
appellant. The PSAB was therefore correct to find that termination was not justified. 
Hence the termination would only be effective on the date of pronouncement by the 
PSAB.  
 
[9] Consequently terminal benefits should be calculated up to the date of termination 
which is the date of the order of PSAB, that is 4 March 2016. The PSAB was therefore 
wrong to make an arbitrary award not based on any supporting reasoning or basis and 
outside the legal requirement. 
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[10] I therefore find that the PSAB erred as submitted by the appellant and I quash the 
orders of the PSAB as set out from line 37 of the order and I make the following award 
to the appellant: 
 

i. The National Assembly pays the appellant all terminal benefits, being 
salary up to the date of termination which is 4 March 2016; two months 
notice; compensation for length of service up to the same date; 
proportionate gratuity up to the same date and annual leave due up to 
the same date. 

ii. Payment shall be made within 30 days of today failing which interest at 
the court rate of 15% per annum shall accrue until payment is made. 

 
[11] I award costs to the appellant. 
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EASTERN EUROPEAN ENGINEERING LTD v VIJAY CONSTRUCTION (PTY) 
LTD 

 
S Nunkoo J 
26 October 2017 CC 21/2016; [2017] SCSC 990 
 
Counsel A Madeleine for plaintiff 

B Georges for defendant 
 
S NUNKOO J 

 
The defendants have agreed in terms of the prayer that the plaintiff is seeking. I 
therefore make an order, that as per statement made by counsel for the defendant, 
the sum of €60,000 to be paid before 2 November 2017 to the plaintiff, that is within 
seven days as from today. 
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EX PARTE MONDON 
 
M Vidot J 
27 October 2017 XP 120/20; [2017] SCSC 1029 
 
Presumption of death – succession  
 
This is an application to declare an absentee dead. The absentee went swimming in 
the sea under rough weather conditions and was believed to have drowned. His body 
has never been recovered. The applicant claimed that the absentee did not have any 
spouse and children other than himself and his two sisters. The Attorney-General was 
however aware that the absentee had a wife and another daughter who were living 
overseas.    
 
JUDGMENT Application granted.  
 
HELD 
Even if s 15 of the Presumption of Deaths Act applies, the matter of succession still 
has to be addressed in accordance with the Civil Code. By a declaration of death, legal 
heirs of the absentee would be notified of the existence of other living heirs and 
therefore their right to succession would be observed.  
 
Legislation  
Presumption of Deaths Act, ss 3, 4, 15 
 
Counsel S Rajasundaram for petitioner  

 L Rongmei for the Attorney-General  
 
M VIDOT J 
 

[1] This is an application in terms with s 4 of the Presumption of Deaths Act (the "Act") 
to declare Francois Julien Mondon (the "absentee") who was born on 29 January 
1970, dead. This application is instituted by Carlos Mondon, the son of the Francois 
Mondon. 
 
[2] On 7 October 2014, Mr R Rajasundaram had filed an application pursuant to s 3 of 
the Act, praying that the Supreme Court nominate a magistrate to conduct an enquiry 
into the disappearance of the absentee. The then Magistrate K Labonte was 
nominated and thereafter appointed by the President to conduct the enquiry. 
 
[3] Magistrate Labonte proceeded to hold the enquiry, whereby several witnesses, 
including the petitioner, testified as to the circumstances under which the absentee is 
believed to have died. Thereafter, as required by law, Magistrate Labonte submitted 
a report of his findings. He concluded that based on evidence adduced before him the 
absentee drowned at sea on 3 July 2011. He found that the absentee was slightly 
intoxicated on that day when he went into the sea which was rough with big waves 
and not ideal for swimming. The absentee had been discouraged by friends in his  
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company, from going into the sea and was hit by huge waves and could not swim to 
shore. He was observed to be motionless and floating for a while but then hit again by 
waves and he disappeared from sight. Despite a search being conducted his body 
was never recovered. 
 
[4] Mrs Rogmei representing the Attorney-General as Ministére publique, submitted 
that the Attorney-General did not have objection to the granting of the application but 
on condition that there is an acknowledgement of some potential heirs of the absentee. 
She named some of these potential heirs to include Catherine Mondon Mumbi-Melinat 
and Jessica Mondon, respectively the wife and daughter of Francois Mondon who are 
living in France. When giving evidence at the enquiry, the petitioner had claimed that 
his father did not have any spouse and that his only children were himself and 2 
sisters. Mrs Rogmei stated that this is a false allegation. She further argued that the 
other alternative is to allow the petitioner to seek a declaration after 7 years of the 
disappearance as provided under s 15 of the Act. 
 
[5] This Court fully appreciates the concerns brought forth by Mrs. Rongmei. However, 
this is a matter of succession which is guided by the Civil Code of Seychelles, Even if 
s 15 was to be applied, the matter of succession will still have to be addressed. In fact, 
the applicant and other legal heirs of the absentee are by this judgment placed on 
notice of the existence of the other living heirs and therefore their right to succession 
should be observed. 
 
[6] Based on the findings of Magistrate Labonte and particularly the circumstances in 
which the absentee was lost at sea and the fact that his body was never recovered, I 
agree with the findings and hereby declare that Francois Julien Mondon is deceased 
and that the Civil Status Office shall register the date of death of Francois Julien 
Mondon as 3 July 2011. 
 
[7] The Registrar of the Supreme Court shall, in terms in s 7 of the Act, upon the 
application of the petitioner furnish a copy of this judgment to the Civil Status Office 
for registration purposes. 
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HERMITTE v ATTORNEY-GENERAL & QUATRE 
 
S Nunkoo J 
2 November 2017 CS 47/2016; [2017] SCSC 1008 
 
Employment – jurisdiction of Public Service Appeal Board – damages 
 
The plaintiff was an Assistant Commissioner of Police before being transferred to the 
Ministry of Home Affairs without consultation. After the transfer, the plaintiff submitted 
his resignation to the Commissioner of Police and it was approved. The plaintiff sought 
damages in both contract and delict for his involuntary transfer.  
 
JUDGMENT Plaint dismissed.  
 
HELD 
1 A plaintiff must choose a cause of action. A plaintiff cannot go on two simultaneous 

causes of action. 
2 A party coming to the Supreme Court for any remedy or relief already provided for 

must have exhausted any other avenue open to that party. 
 
Legislation  
Civil Code, art 1382 
Code of Civil Procedure, s 71 
 
Cases  
Director of Social Security Fund v Public Service Appeals Board (Civil Side No 162 of 

2010) [2011] SCSC 45 (28 July 2011) 
 
Counsel A Derjacques for plaintiff 
 J Chinnasamy for defendants 

 
S NUNKOO J 
 
[1] The plaintiff is suing the Government of Seychelles as the first defendant and the 
Commissioner of Police and is claiming the following damages: 

 
Economic damages (unlawful discharge from force)  R 768,000 
Moral damages (shock humiliation and distress) R 300,000. 
Punitive and/or exemplary damage R 200,000. 
TOTAL R 1,268,000. 

 
[2] The plaintiff was a member of the Police Force of Seychelles serving as Assistant 
Commissioner of Police. He joined the Police Force in 1984 and served until 2016. 
 
[3] On 20 February 2016, the 2nd defendant transferred the plaintiff from the Seychelles 
Police Force to the Minister of Home Affairs. The plaintiff says that he was not 
consulted. 
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[4] On 14 March, the plaintiff tendered his resignation to the 2nd defendant, that is the 
Commissioner of Police, as he says in his plaint he had no option. The 2nd defendant 
accepted the said resignation. 
 

[5] The plaintiff contends that the contract of employment with the Seychelles Police 
Force was terminated as a direct result of the fault of the 1st and 2nd defendants which 
directly frustrated the said contract. 
 
[6] The fault is particularised as follows: 

 

 Terminating plaintiff’s service with the Seychelles Police Force on 20 
February 2016; 

 Transferring plaintiff from the Police Force to the Ministry of Home Affairs 
unilaterally; 

 Withdrawing all police duties from the plaintiff thus rendering him idle and 
ineffective by the 2nd defendant; 

 Undermining the plaintiff in the performance of his duties by the 2nd 
defendant; 

 Failing to disclose why he was being transferred from the Police Force 
to the Ministry by the 1st and 2nd defendants. 
 

[7] The defendants are pleading that they did not have any statutory duty to consult 
the plaintiff prior to his transfer and that the plaintiff resigned voluntarily. They further 
pleaded that transfer does not amount to termination. 
 
[8] The evidence of the plaintiff is to the effect that the employer, that is the 
government, created a set of circumstances that left no option to the plaintiff but only 
resignation.  
 
[9] On the basis of the evidence adduced before me I am of the view that the plaintiff’s 
case is one between employer and employee; it has more to do with the circumstances 
leading to his resignation and the termination of his contract of employment.  
 
[10] The plaintiff is also pleading fault in that the plaintiff’s contract of service in the 
Seychelles Police Force was terminated as a direct result of the fault of the said 1st 
and 2nd defendants, their servants, agents and employees which frustrated the said 
contract, acting during the course of their duties. It has been submitted on his behalf 
that the Commissioner of Police and his agents, breached art 1382 of the Civil Code. 
 
[11] The defendants have submitted that there is no fault and that the transfer was not 
a demotion. 
 
[12] The plaintiff is pleading his case both in contract and tort as one can see from the 
pleadings. Section 71(d) of the Seychelles Code of Civil Procedure provides: 
 

a plain and concise statement of the circumstances constituting the cause of 

action and where and when it rose of the material facts which are necessary 

to sustain the action.  
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[13] A plaintiff must choose his cause of action. He cannot go on two simultaneous 
causes of action. 
 
[14] The following is apposite: 

 
Lorsqu’il existe une obligation contractuelle la faute est définie en fonction 

de l’organisation des relations voulues par les parties et non et en fonction 

des regles de la responsabilité délictuelle. Cette regle dite du non cumul 

traduit donc la primauté de la force obligatoire du contrat. Le principe date 

d’un arrêt de la chamber des requêtes de la Cour de Cassation du 21 janvier 

1890. La responsabilité contractuelle doit jouer des lors que le dommage est 

lié à l’exécution du contrat( v. par exemple Cass. Civ. 29 juin 1993). Il n’en 

est pas la de meme lorsque le dommage n’est pas lié à l’exécution du contrat.  

De la même façon que l’article 1382 ne peut être invoqué dans les rapports 

contractuels, “les dispositions de l’article 1384 al.1 ne peuvent être invoquées 

dans le cas dun manquement commis dans l’exécution d’une obligation 

résultant d’une convention dont il ne saurait être fait l’abtsraction   pour 

apprécier la responsabilité engagé” (Cass civ. 2 26 mai 1992) 

 

[15] Counsel for the plaintiff has submitted that the contract was frustrated and that 
led to its termination. The plaintiff seems to have a genuine complaint. The proper 
forum for such a case would be the Public Service Appeal Tribunal set up under the 
Constitution. Indeed Chapter XI of the Constitution provides as follows under the 
heading “Public Service Appeal Board”: 
 

145. (1) There shall be a Public Service Appeal Board which shall 

perform the functions conferred upon it by this Constitution and 

any other law. 

(2) Subject to this Constitution, the Public Service Appeal Board 

shall not, in the performance of its functions, be subject to the 

direction or control of any person or authority. 

 

Functions of the Public Service Appeal Board 

146. (1) The Public Service Appeal Board shall hear complaints by 

persons aggrieved by – 

(a) an appointment made to an office; 

(b) a promotion to an office; 

(c) disciplinary proceedings taken in respect of an officer; 

(d) the termination of appointment of a person who was 

holding an office; 

(e) any decision relating to the qualification of a person who 

has applied for an office or is serving in an office, 

in the public service. 

(2) Clause (1) shall not apply to an office the appointment to which 

falls within the competence of the Constitutional Appointments 

Authority or an office referred to in article 62(3) or any other law. 

(3) The Public Service Appeal Board may refuse to consider a 

complaint where it is of the opinion that - 

(a) it is frivolous, vexatious or trivial or made in bad faith; or 
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(b) the making of the complaint has, without reasonable cause, 

been delayed for more than six months, or the complaint is 

the subject of proceedings before the court. 

(4) Where after considering a complaint the Public Service Appeal 

Board is of the opinion that the complainant has been aggrieved 

as alleged in the complaint, the Board shall order the public 

authority concerned to take such appropriate action as is 

specified in the order within the time specified in the order and 

where the public authority fails to comply with the order the 

Board shall make a report to the National Assembly. 

 

[16] It is a well settled principle of law that a party coming to the Supreme Court for 
any remedy or relief already provided for must have exhausted any other avenue open 
to him a priori.  
 
[17] I find it relevant to reproduce the following in terms of the jurisdiction of the Public 
Service Appeal Board from Director of Social Security Fund v Public Service Appeals 
Board (Civil Side No. 162 of 2010 ) [2011] SCSC 46 (28 July 2011): 
 

The Constitution provides an unfettered access to the Public Service Appeal 

Board by those with complaints, relating to the areas set out in the 

Constitution, regardless of any existing avenue under any other law or 

instrument. In the result I reject the claim that the Respondent acted with 

procedural impropriety in entertaining the complaint it did. The Respondent 

was well within their jurisdiction to entertain the complainant's complaint. 

 
[18] In the light of the above I cannot entertain the plaint, which is therefore dismissed. 
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EX PARTE KINRADE, WILLIAMSON & BARTON 
 
M Twomey CJ 
8 November 2017 MA 278/2017; [2017] SCSC 1077 
 
Civil procedure – enforcement of foreign judgments – private international law 
 
The applicants applied for the recognition and enforcement of orders given by the High 
Court of Justice of England and Wales in Seychelles. 
 
JUDGMENT Application granted. 
 
Legislation  
Court Act, ss 5, 6 
 
Counsel K Shah for applicants 
 
M TWOMEY CJ 

 
UPON THE APPLICATION of Messrs Paul Kinrade, Keith Williamson and Daniel 
Barton (the “Receivers”), as joint receivers of the Property (as defined below) (the 
“application”); 
AND UPON HEARING Counsel Mr KB Shah for the applicants; 
AND UPON READING the affidavit of Daniel Barton dated 28 June 2017 filed in 
support of the application; 
AND IN EXERCISE of the jurisdiction and power conferred upon this Court by ss 5 
and 6 of the Courts Act; 
IT IS ORDERED THAT: 
 
[1] The Order of the High Court of Justice of England and Wales, Queen’s Bench 
Division, Commercial Court dated 19 April 2013 made in proceedings between JSC 
BTA Bank (the “Bank”) and Mukhtar Ablyazov. Usarel Investments Limited (“Usarel”) 
and others (Claim No: CL-2010-000032) (the “Usarel Proceedings”) (“the Usarel 
Receivership Order”), in its current form or as it may be amended or varied from time 
to time by Order of the Courts of England and Wales, after it was recognised by the 
Supreme Court of Seychelles by an Order dated 19 September 2013 in MA 204 of 
2013, be recognised within the jurisdiction of this Court and declared enforceable by 
this Court. 
 
[2] For the avoidance of doubt, the Receivers be authorised and permitted to act in 
accordance with the Usarel Receivership Order (as amended) (and, where so 
appointed under the Usarel Receivership Order, as receivers and managers) within 
the jurisdiction of this Court, and without prejudice to the generality of the foregoing:  
 

(a) the Receivers shall be authorized and permitted to take all such steps 
within the jurisdiction of this Court to transfer or assign or to procure the 
transfer or assignment to the Bank or any third party nominated by it of 
all of the shares in Direct Logistic Solutions Limited (IBC no 028965) 
(“Direct Logistic” and the “Shares”);  
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(b) for the further avoidance of doubt, and without limitation, the Receivers 
shall be authorized and permitted to (a) prepare, execute and/or update 
all such documents and/or registers as may be necessary to implement 
the said transfer or assignment; and (b) direct the current shareholders 
of record of the Shares to execute such documents as the Receivers 
may direct and (if it is impracticable to issue such a direction or in the 
event of non-compliance) execute such documents on behalf of the said 
shareholders, and any such executed and/or updated documents and/or 
registers shall be given full effect within the jurisdiction of this Court; and 

(c) the Receivers shall be entitled to reasonable remuneration and 
reasonable costs and expenses properly incurred in the performance of 
their duties and the exercise of their powers as receivers, such 
remuneration, costs and expenses to be paid by the Bank and/or taken 
from the Property (as defined in the Usarel Receivership Order), 
provided that the Bank and Mr Ablyazov and Usarel shall have liberty to 
apply for a determination of the reasonableness of such remuneration, 
costs and expenses.    

 
[3] The Order of the High Court of Justice of England and Wales, Queen’s Bench 
Division, Commercial Court dated 12 May 2017 made in the Usarel Proceedings (“the 
May 2017 Order”), in its current form or as it may be amended or varied from time to 
time by Order of the Courts of England and Wales, be recognised within the jurisdiction 
of this Court and declared enforceable by this Court. 
 
[4] For the avoidance of doubt, and without prejudice to the generality of the foregoing:  
 

(a) the companies incorporated within the jurisdiction of this Court over 
which the Receivers have been appointed receivers and managers are 
Direct Logistic and Tedcom Finance Limited (“Tedcom”);   

(b) the appointment of the Receivers in relation to the property shall be 
terminated and the powers, right, obligations and duties of the Receivers 
shall cease:  
(i) in the case of Direct Logistic, upon the transfer to the Bank or its 

nominee of the Shares, and 
(ii) in the case of Tedcom, upon the transfer to the Bank or its nominee 

of the Shares; and 
(c) following termination of the Receivers’ appointment, the Receivers shall 

use all monies held by them in the names of inter alia Direct Logistic and 
Tedcom to settle any costs incurred by the Receivers pursuant to 
paragraph 14 of the Usarel Receivership Order (as amended), with any 
remaining amounts to be transferred to the Bank. 

 

[5] Following the termination of the Receivers’ appointment in relation to Direct Logistic 
and Tedcom as provided in para [4] above, the order dated 19 September 2013 made 
by this Court which recognised and declared enforceable the Usarel Receivership 
Order in this jurisdiction be formally discharged. 
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[6] Permission be granted to serve Mr Ablyazov outside the jurisdiction with this order 
granted as a result of this application and/or any further orders or court process in 
relation to this application, such service to be effected at Mr Ablyazov’s last known 
address and/or in accordance with the laws of France or any other country in which 
Mr Ablyazov may be located at the time of service. 
 
[7] The Receivers shall promptly inform this Court of any event in the Usarel 
Proceedings which might require this order to be discharged or varied.   
 
[8] The Receivers, Mr Ablyazov and any person notified of or affected by this order do 
have liberty to apply. 
 
[9] The costs of the application be reserved.  
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MALVINA v BIBI 
 
M Twomey CJ 
13 November 2017 CS 109/2015; [2017] SCSC 1075 
 
Property – encroachment – right of way – easement – damages 
 
The plaintiff claimed damages for encroachment on the basis that the defendant built 
a concrete road on her land. The defendant argued that the road was built by the 
government and was an easement for the benefit of the public.  
 
JUDGMENT For the defendant. 

 
HELD 

An encroachment refers to any structure or works on land owned by one person which 
extends, without legal reason, onto land owned by another. The law concerning 
structures deemed illegal is however subject to the provisions of the Civil Code relating 
to easements and other real rights.  
 
Legislation  

Civil Code, arts 70, 555, 637, 649, 650 
Land Registration Act, s 25 
Land Transport Act, s 28 
Public Officers (Protection) Act, s 5(1) 
 
Cases  

Mirabeau v Camille (1974) SLR 158 
Rose v Hoareau (1992) SLR 200 
 
Counsel A Derjacques for plaintiff 

 E Chetty for defendant   
 
M TWOMEY CJ 
 

[1] The plaintiff sued the defendants for damages in the sum of R 100,000 for 
encroachment onto her property (Parcel H1305) at Quincy Village, namely by 
constructing a vehicular concrete road and concreted barriers thereon and prayed for 
an order compelling the defendants to remove the same. 
 
[2] The 1st defendant admitted the encroachment but averred that the said road was 
built by the Government of Seychelles (2nd defendant) to provide access to his 
property (Parcel H8449) which was enclaved and that the present suit constitutes an 
abuse of process. He also counterclaimed for the grant of the motorable right of way 
as now existed. 
 
[3] The 2nd defendant filed a plea in limine litis submitting that the plaintiff’s action was 
statutorily barred pursuant to s 28 of the Seychelles Land Transport Act 2009 and s 
5(1) of the Public Officers (Protection) Act 1976 since no allegation of bad faith was 
made against the 2nd defendant. It also submitted that the plaint did not disclose a 
reasonable cause of action against the 2nd defendant as the easement over the 
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plaintiff’s property was established by law and was an overriding interest over the said 
property. It further submitted that given the amount claimed, the suit should be 
transferred to the Magistrates' Court. 
 
[4] On the merits of the action, the 2nd defendant averred that it had lawful authority 
and a legal right to build the road and that the plaintiff and other persons' property 
would be otherwise enclaved. It prayed for a dismissal of the claim. 
 
[5] The plaintiff testified. She stated that she bought the land in 1994 (Transfer of Title 
H1305, Exhibit P1), the road, the subject of the suit, was already built but made of 
dirt. It was concreted afterwards without her permission. She stated that the road 
interferes with access to her house and would cause a further obstruction if she were 
to have a car park on her land. In this respect it would prevent her from developing 
her property. 
 
[6] In cross-examination, she also stated that the concreting of the road has caused 
a danger to her house. She admitted however that there had been an access road 
over her property but for the benefit of the plaintiffs family solely although an aerial 
plan (Exhibit D2(2)) indicated differently. 
 
[7] The 1st defendant also testified. He had lived in the area for about 35 to 40 years. 
The plaintiff came to reside on her land five years after him. Initially he had to park his 
car at the main road and would use a footpath to his house. With construction 
materials from the government and self-help a concrete road to his house was 
eventually built. 
 
[8] He stated that his land had been subdivided in 2009 and the road served as access 
to his four children who now own the land. He currently had a usufructuary interest in 
Parcel 1-18449 (Exhibit D1(l). He denied that there was any alternative footpath to the 
property. He stated that after his house, there were three other houses for the Bibi 
and Payet families. 
 
[9] Mr Ravi Valmont, a land surveyor of 21 years' experience testified on behalf of the 
1st defendant. He had been asked to carry out a detailed survey to determine the 
access onto Parcel H1305 and encroachment if any. He had concluded after the 
survey that there was an encroachment of seven square metres and that the road built 
provided access onto the 1st defendant's property. He stated that there was no other 
access onto the 1st defendant's property. He had surveyed the area but had found no 
alternative route that was cheaper, shorter or more accessible given the terrain in the 
area. 
 
[10] He admitted that there was a drop between the road and the plaintiff's house but 
he did not perceive it to be a danger to the house. 
 
[11] Bernadette Rosalie had been the acting District Administrator for English River 
District in 2015 and had written a letter to the Seychelles Land Transport Agency 
(SLTA) in August 2015 asking them to resurface the road at Quincy Village serving 
twenty families (Exhibit D2(1)). 
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[12] The project officer for the SLTA, Anthony Sinon, also testified. He drew up the 
plan (Exhibit D2(2)) for the refurbishment of the road in issue. Nine homes rely on the 
road for access to their properties. It was the only possible access in the area. To his 
knowledge, the concrete road had been in existence for between fifteen and twenty 
years. He admitted that generally if a road was to be constructed on private land, 
authorisation was sought from the landowner but in this case, the road was on 
government land already. 
 
[13] The locus in quo was visited on the application of the plaintiff but it was a futile 
exercise in bolstering her testimony in Court in terms of the road being a danger to 
her house or obstructing access to it. The road was situated between eight to ten 
metres from the plaintiff's house. No danger at all was observed nor any obstruction 
from the road to her house noted. 
 
[14] There were no closing submissions from either the plaintiff or the 1st defendant 
but extensive written submissions by Mrs St Ange-Ebrahim for the 2nd defendant. Her 
lucid exposition of the law is highly commendable and the Court is grateful for it. 
 
[15] She submits first, that the failure by the plaintiff to object to the road refurbishment 
amounts to tacit or implied authorisation for the work. Secondly, that there is no 
alternative access to the plaintiff's land which is to all intents and purposes enclaved. 
Thirdly, that the plaintiff has not in any way substantiated her claim either for moral 
damages or damages arising from the encroachment. Fourthly, that the refurbishment 
of the road amounting to a public benefit creates an overriding interest in favour of the 
2nd defendant without the need for registration of an easement. Fifthly, that the 
demand for removing the encroachment amounts to an "abus de droit". Sixthly that 
the act of the 2nd defendant was protected by s 28 of the Seychelles Land Transport 
Agency Act 2009. She had raised a plea in the same context in terms of the Public 
Officers (Protection) Act 1976 but this was not pursued presumably because the 
limitation provision in section of that Act was increased from six months to five years 
in August 2017 by the Public Officers Protection (Amendment) Act 2017 
 
[16] At issue in this case is the distinction between an easement and an 
encroachment. The plaintiff is alleging that the defendants have encroached onto her 
land whilst the defendants maintain that there is no such encroachment on their part 
but rather the lawful use of an easement. 
 
[17] The right to enjoy property is enshrined in our Constitution but it is also subject to 
limitations. It is certainly not disputed that the road occupies seven metre squares of 
the plaintiff’s land. The regime of art 555 of the Civil Code ensures that all illegal 
encroachments must be removed. These encroachments are listed in art 555 as 
"plants [...] planted, structures erected, and works carried out". In general, an 
encroachment refers to any structure or works on land owned by one person which 
extends, without legal reason, onto land owned by another. In Rose v Hoareau (1992) 
SLR 200, Perera J found in a case not dissimilar to the present, that a concrete paving 
of a motorable path could be considered a "structure", hence an encroachment, for 
the purposes of art 555. 
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[18] The law concerning structures deemed illegal is however subject to the provisions 
of the Civil Code relating to easements and other real rights. Easements are defined 
in art 637 of the Civil Code as follows: 
 

An easement is a charge imposed over a tenement for the use and benefit of a 

tenement belonging to another owner. 

 

[19] In other words an easement is a burden imposed on the property of one person 
for the use and benefit of another property. They are created or arise from the natural 
position of land or from obligations imposed by law or from agreements amongst 
owners (art 639). 
 
[20] In regard to the present case, arts 649 and 650 of the Code provide: 
 

649. Easements established by law have for their object the public or local 

benefit or that of individuals. 

650. Those established for the public or local benefit relate to the building or 

repairing of roads and other public or local works. 

 

[21] There has been no evidence adduced as to how the road partly traversing the 
plaintiff's land was created. There is however documentary evidence produced by the 
plaintiff herself (Exhibit P2), in a cadastral plan approved by the Director of Surveys 
on 5 October 1993 indicating the access road from the estate road in Quincy Village 
to and through the plaintiff's land and beyond on Parcel 1-13568. On that plan is a 
stamp that the parent parcel was transferred onto the Land Register on 13 August 
1979. It can be inferred therefore that the public had notice of the access road thereon. 
 
[22] In this respect, s 25 of the Land Registration Act (LRA) provides in relevant part: 
 

Overriding interests 

 

Unless the contrary is expressed in the register, all registered land shall be 

subject to such of the following overriding interests as may for the time being 

subsist and affect the same without their being noted on the register: - 

(a) easements subsisting at the time of first registration under this Act; 

(b) easements for the benefit of the public or arising by law; … 

 

[23] In terms of s 25(a) of the LRA the easement (the road) therefore was imposed on 
the servient tenement, which is Parcel HI 305, even before the plaintiff bought the 
land. When the plaintiff bought her land in 1994 the 2nd defendant had already 
acquired the easement for the benefit of the public. The road created then is a public 
access road and remains in perpetuity and all persons are deemed to have notice of 
the same. 
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[24] As rightly submitted by the 2nd defendant, the refurbishment of the road amounts 
in any case to a benefit to the public for which registration is also not necessary. Its 
concreting initially by the 1st defendant and subsequently by the 2nd defendant is 
permitted by art 697 of the Code which provides: 
 

The owner of the dominant tenement shall be entitled to do all that is necessary 

for the use and preservation of the easement. 

 

[25] Mirabeau v Camille (1974) SLR 158 has settled the jurisprudence in Seychelles 
on the issue of the type of acts that many be performed by persons to whom a 
servitude is owed. Sauzier J stated therein: 
 

it is clear that the person to whom a servitude is due may make constructions 

on the land subject to the servitude so that he may use his right in a manner 

more convenient to him, although such constructions are not absolutely 

necessary for the exercise of his right provided however that no prejudice is 

thereby caused to the owner of the land subject to the servitude. 

 

[26] As was the case in both Mirabeau and Rose, the defendants were in their rights 
in concreting the road and the plaintiff has as a result suffered no prejudice. In any 
case there was no evidence of such prejudice adduced even at the visit to the locus 
in quo. That notwithstanding, in terms of art 701 of the Code, the plaintiff may offer 
the defendants a place of equal convenience for the use of their right if it is too onerous 
on her or prevents her from carrying out improvements to her property but there was 
none available that the surveyor or the Court could observe. 
 
[27] The defendants have averred that the plaintiff’s suit constitutes an abuse of right. 
The 2nd defendant has also submitted that the acts of the 2nd defendant in concreting 
the road is protected by the Seychelles Land Transport Agency Act 2009. 
Consideration of these submissions would at this juncture only amount to an academic 
exercise which this Court in the circumstances declines to engage in. 
 
[28] The plaintiff's action fails. The 1st defendant counterclaimed and prayed inter alia 
for an order granting him a right of way where the present access road is located. 
There is no necessity for such an order as I have already explained that the road is a 
public access road, an easement, which is an overriding interest over the plaintiff’s 
land. 
 
[29] The plaintiff’s action is accordingly dismissed with costs. 
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RHODES v MARTINEZ 
 
S Govinden J 
28 November 2017  Civ 15/2015; [2017] SCSC 1142 
 
Treaty accession and ratification – applicability of Hague Convention – Private 
international law – child relocation – Family Tribunal 
 
The appellant appealed against a Family Tribunal’s ruling which dismissed his claim 
that his daughter was wrongfully removed from her habitual resident in Kosovo and 
brought to Seychelles by the respondent (ie the mother). Despite having consented to 
the child’s relocation under an agreement dated 8 October 2014, the appellant argued 
that the agreement was void on the basis of duress and failure to disclose information 
by the respondent.  
 
JUDGMENT Appeal dismissed.  

 
HELD 

Seychelles’ accession to the Hague Convention created an international obligation 
that bound the Republic of Seychelles, but did not create a domestic obligation which 
would enable a private party to directly invoke the Hague Convention before a 
domestic court. 
 
Legislation  

Constitution, art 64 
Children Act 
 
Cases 

Controller of Taxes v British Airways (1982) SLR 126 
Duffets v Lapourielle (2017) SLR 
Pragassen v Pragassen [2015] SCSC 626 
 
Foreign legislation 
Hague Convention on Civil Aspects of International Child Abduction, arts 3-5, 12 
Vienne Convention on Succession of States, art 16 
 
Counsel A Amesbury for appellant   

K Domingue for respondent  
 
S GOVINDEN J 

 

[1] This is a judgment arising out of a notice of appeal by the appellant Michael Jason 
Rhodes from the Family Tribunal’s ruling dated 13 May 2015 (FT No 302/2014), which 
dismissed his claim that his daughter was removed or abducted by her mother the 
respondent, Josefa Martinez, in violation of the Hague Convention on Civil Aspects of 
International Child Abduction (“Hague Convention”). 
 
[2] For the purpose of this judgment, the following are the salient procedural and 
factual background.  
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[3] At the outset, the Court observes that during a hearing on 23 January 2016, the 
respondent’s counsel indicated that both parties had left the jurisdiction and had no 
plans of returning. The parties were therefore accorded some time to consider whether 
they would proceed with the matter.  
 
[4] Thereafter, during a hearing on 8 June 2016, the appellant’s counsel argued that 
the Court should proceed with the matter as it was important for the local jurisprudence 
and that a Spanish court was waiting for the Supreme Court’s ruling. Additionally, the 
respondent’s counsel indicated during several other hearing dates fixed that she had 
requested instructions from her client but was unable to make contact with her.  
 
[5] It appears that the respondent’s counsel has been unable to communicate with her 
client and hence did not file any written submissions either. 
 
[6] Firstly, a brief summary of the Family Tribunal’s factual findings and ruling reveal 
that the appellant, an English national, married the respondent in 2007; they separated 
in 2012 and divorced in 2014. The appellant and the respondent are the parents of 
Tasha Rhodes Martinez (the “Minor”), who was born in 2008. Pursuant to art 12 of the 
Hague Convention, the appellant requested that the Minor be returned to Pristina, 
Kosovo a self-declared independent country, independent from Serbia where the 
Minor had lived as a habitual resident since 2009 up until 10 October 2014. 
 
[7] Prior to the divorce decree being made absolute before the Canterbury Court in 
England on 9 October 2014, the parties reached a settlement agreement dated 1 
February 2013 before the English Court over the living arrangements of the Minor. 
Under the agreement, the respondent was to be the custodial parent of the Minor and 
the Minor was to reside in Kosovo, and the appellant, as the non-custodial parent, was 
to have contact or access to the Minor on alternate weekend’s residential stay.  
 
[8] The appellant maintained that the respondent wrongfully removed the Minor from 
Kosovo, her habitual residence, and took her to the Seychelles. In doing so, the 
appellant contended that the respondent breached the settlement agreement and also 
violated arts 3 and 5 of the Hague Convention. Furthermore, the appellant indicated 
that on 3 September 2014, the respondent’s attorney had written to inform him about 
the Minor’s relocation to the Seychelles and that he had replied on the same day that 
he was not consenting to her removal.  
 
[9] Upon review, the Family Tribunal first acknowledged that it was undisputed that the 
Minor’s habitual residence was Kosovo. Then, it set out to determine whether Kosovo 
was a contracting State to the Hague Convention. Referring to art 16 of the Vienna 
Convention on Succession of States, opened for signature in 1978, the Tribunal stated 
that Kosovo had opted to be a party to the Hague Convention based on Serbia’s 
accession to it in 1992. In reaching this conclusion, the Tribunal also referred to 
evidence submitted that Kosovo had domesticated the Hague Convention. The 
Tribunal then stated that in order to invoke the Hague Convention, the removal or 
retention must be wrongful. More specifically, the Tribunal essentially framed the issue 
as follows: whether under the law of the Minor’s habitual residence, the removal was 
in breach of a right of custody?  
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[10] Upon review, the Tribunal found that the respondent had not breached a right of 
custody. In reaching this conclusion, the Tribunal noted that the parties had reached 
an agreement on 8 October 2014 in Kosovo, whereby the appellant had consented to 
the respondent removing the Minor. The appellant attested that he had reluctantly 
signed that agreement out of fear for his safety and that the respondent had failed to 
disclose that she had already initiated a claim for sole custody in Seychelles at the 
time of the agreement thereby indicating that his consent was not validly obtained.  
 
[11] The Tribunal, however, disagreed. It found that the appellant had not produced 
evidence that proved that on the balance of probabilities his allegations of intimidation 
were true. Importantly, the Tribunal found that “there was no need for disclosure of the 
intended subsequent Court proceedings, as a pre-condition for him to sign the 
agreement. He knew or ought to have known both he and the respondent would have 
shared the parental responsibility of the Minor” and that the respondent would assume 
sole care of the Minor. Reference is made to (FT No 362/2014, at para 38). On the 
basis of the agreement on 8 October 2014, the Tribunal found that the respondent had 
the right to relocate the Minor.  
 
[12] In the alternative, the Tribunal found that the respondent could avail herself of 
certain defences available under the Hague Convention, whereby the Tribunal would 
not be bound to order the return if the appellant was not actually exercising custody 
rights at the time of the removal or consented to the removal of the Minor. With respect 
to the Hague Convention, the Tribunal found that the applicant was not exercising 
custody rights as per the agreement dated 8 October 2014 and that the facts generally 
indicated that applicant had consented to the removal.  
 
[13] A brief summary of the arguments on appeal as transpired in the memorandum 
of appeal is in essence as follows. 
 
[14] On appeal against the Family Tribunal’s ruling, the appellant raises four grounds 
namely, firstly, in that the Tribunal erred in (1) dismissing the appellant’s application in 
the absence of any affidavit or oral evidence submitted by the respondent; (2) finding 
that the appellant was not exercising his rights of custody at the time of the removal; 
(3) finding that there was no duress, when the appellant had disclosed those facts via 
affidavit and that the respondent had submitted no affidavit to disprove those 
assertions; and (4) finding that the appellant consented to removal when the Tribunal 
had evidence before it that the appellant had filed a cross-application for custody.  
 
[15] I shall now, prior to addressing the appellant’s grounds of appeal, take this 
opportunity to clarify any confusion as to the application of the Hague Convention 
before tribunals or courts in the Seychelles arising from the rulings in Duffets v 
Lapourielle (2017) SLR  and Pragassen v Pragassen [2015] SCSC 626.  
 
[16] By way of quick summary, the Court in Pragassen acknowledged that the 
Seychelles had acceded to the Hague Convention in 2008 and found its provisions 
pertinent to the case before it, which involved a minor being removed from Cyprus. 
Moreover, in addition to citing to arts 3-5 of the Hague Convention, the Court in 
Pragassen appeared to endorse the Family Tribunal’s decision in Gonthier v 
Carbognin FT No. 322/2011 to enforce the Hague Convention and stated that the  
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Hague Convention imposed a duty on the Seychelles including the courts to facilitate 
the return of the child wrongfully removed. (Reference is made to Pragassen, at paras 
17-19). 
 
[17] In Duffets, after presenting a brief background of the concepts of monism and 
dualism, I referred to art 64 of the Constitution dealing with treaties and then stated 
that: “the legislation whereby Seychelles would implement the Hague Convention has 
still not been incorporated in national law as per the provisions of Article 64 
….”(Reference to Duffets, at para 29). Moreover, I went on to state that:  
  

I hold the view that the provisions of Article 64 of the Constitution are 

unambiguous and clear as to Seychelles’ status à l’egard to the Hague 

Convention namely in that ‘unless enacted in national law by way of an Act; 

and or majority votes of the members of assembly, it is not legally enforceable 

at national level . . . . I find that albeit Seychelles having acceded to the Hague 

Convention, its elevation to the status of national law by the Family Tribunal 

and taking precedence over the Children Act (supra) which is the sole national 

legislation with respect to custody applications in force in Seychelles and 

applicable in this case is grossly erroneous in law and reliance on the cited 

case law of [Pragassen v Pragassen (Civil Appeal 20 of 2015)], was not 

interpreted in context. The courts are to be a facilitator in terms of its 

obligation to take judicial notice of international treaties but not to enforce 

nationally the non-domesticated international instrument. (Reference to 

Duffets, at paras. 31-32).  

 

[18] It has since come to light that accession to the Hague Convention was approved 
by resolution in the National Assembly on 27 November 2007. While such a resolution 
would tend to confirm the National Assembly’s intention to render the Hague 
Convention applicable or enforceable in the Seychelles, the issue still remains, 
however, as to whether an unincorporated treaty like the Hague Convention can be 
invoked by a private party before domestic courts in the Seychelles.  
 
[19] To resolve this issue, it bears remembering that the traditional subjects of 
international law are states and international organizations. Based on this widely 
accepted premise, a review of art 64 of the Constitution and the sequence of event 
leading to the Seychelles’ accession to the Hague Convention suggests that 
Seychelles’ accession in 2008 created an international obligation that bound the 
Republic of Seychelles, but did not create a domestic obligation (ie, a domestic law) 
that would enable a private party to directly invoke the Hague Convention (ie, the 
Republic of Seychelles’ international obligations) before a domestic court.  
 
[20] Article 64 provides that:  

 

A treaty, agreement or convention in respect of international relations which 

is to be executed or is executed by or under the authority of the President shall 

not bind the Republic unless it is ratified by – 

(a)  An Act; or 

(b) A resolution passed by the votes of a majority of the members of the 

National Assembly. 

[Emphasis added]  
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[21] Article 64 provides that the National Assembly ratifies treaties that (1) are to be 
executed or (2) are executed. Article 64 gives the impression that it is the National 
Assembly’s decision to ratify a treaty by way of an Act or a resolution that binds the 
Republic. However, a closer review indicates that what generally determines whether 
the Seychelles is bound on the international plane is the treaty’s provisions regarding 
its entry into force, which in practice tends to be when the executive formally 
exchanges or deposits its instruments of ratification or accession.  
 
[22] In short, it will generally be the case that art 64 does not empower the National 
Assembly to legally ratify international treaties; it will usually be that the National 
Assembly’s ratification of a treaty by way of Act or a resolution will amount to an 
internal approval or precondition for the executive to then formally ratify or accede to 
the treaty thereby binding the Republic on the international plane. (Reference is made 
in that respect to Sucker Franziska “Approval of an International Treaty in Parliament: 
How Does Section 231(2) ‘Bind the Republic’?” (2013) Constitutional Court Review 
417 at 421-22). 
 
[23] As one academic analyzing a similar provision in the South African Constitution 
explains, any misunderstanding is likely caused by the semantic confusion resulting 
from usage of the word ‘ratification’:  
 

The use of the wording ‘ratified by resolution’ indicates the incorrect merging 

of two distinct procedural acts necessary for the proper ratification (or 

accession) of an international treaty . . . . The first act concerns the acts of the 

appropriate organ of state, which in South Africa is the approval by resolution 

in Parliament. It has no binding effect at international level. The second act 

engages the international procedure that brings the treaty into force by a 

formal exchange or deposit of the instruments of ratification as defined art. 

2(1) of the [Vienna Convention on the Law of Treaties]. In South Africa, the 

ratification by the national executive binds South Africa towards other 

signatory States. 

 

(Reference to Sucker, at 424, 426 (stating that, in South Africa, parliamentary approval alone 

does not imply incorporation into domestic law)).  

 
[24] With respect to art 64 of the Seychelles Constitution and the Hague Convention, 
the above analysis is quite persuasive. In 2007, when the National Assembly ratified 
the Hague Convention by resolution, this ratification did not bind the Seychelles or 
create an international obligation, nor did it create a domestic obligation because a 
resolution does not have the force of law like an Act does.  
 
[25] The conclusion that the National Assembly’s ratification by resolution did not 
create an international obligation and bind the Seychelles is confirmed by the fact that 
the Hague Convention provides that: Pursuant to arts 37, 38, and 43, the instrument 
of accession shall be deposited with the Ministry of Foreign Affairs of the Kingdom of 
the Netherlands and the Convention shall enter into force on the first day of the third 
calendar month after the deposit of its instrument of accession. Accordingly, having 
acceded to the Hague Convention on 10 September 2008, the Seychelles only 
became bound on 1 December 2008 (ie, not 27 November 2007 when the National 
Assembly ratified it by way of resolution). 
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[26] Likewise, the conclusion that the National Assembly’s ratification by resolution did 
not create a domestic obligation (ie, a domestic law) that private parties could invoke 
before domestic courts are confirmed by the simple legal difference between an Act 
of the National Assembly and a resolution of the National Assembly. The former is 
typically gazetted in an Official Journal or requires formal publication to be effective 
and creates rights and obligation that private parties could invoke before domestic 
courts and the latter generally does not have the same publication requirements and 
cannot be relied on in a court of law to ground one’s cause of action.  
 
[27] Even if one were to assume that the Seychelles is monist, which appears 
contestable, and makes no rigid distinction between international law and domestic 
law in its legal system, many such monist States (like France, Chile, Japan, and 
Russia), though not all, have publication requirements before any such treaty can be 
deemed enforceable. 
 
[28] As indicated at the outset, the above analysis is based on the assumption that the 
traditional subjects of international law are states. Although the parties to a treaty are 
states, treaty provisions may regulate three types of relationships: horizontal relations 
between and among states, vertical relations between States and private actors, and 
transnational relations between private actors who interact across national 
boundaries. 
 
[29] While this Court acknowledges that the above analysis may create an obstacle to 
private parties invoking certain treaties whose very purpose, like the Hague 
Convention, is to regulate relations between private parties (and not between/among 
states), this reading of art 64 is more respectful of the principle of separation of powers 
and, without evidence to suggest otherwise, consistent with the National Assembly’s 
intention, given its decision not to incorporate the Hague Convention and ratify it by 
way of an Act.  
 
[30] This interpretation, of course, does not preclude subsequent parties or courts from 
arguing that certain transnational treaties, given their nature, should be self-executing 
or simply treated differently. Perhaps that is the reason why the Constitution provides 
for no further procedures after the National Assembly has ratified a treaty by 
resolution. However, such arguments have not been presented before this Court and 
the Court, therefore, declines at this time to comment on the propriety of such 
constitutional interpretations. 
 
[31] Nevertheless, the appellant and other similarly situated parties are not without 
remedies, as a court may give indirect effect to the Hague Convention in interpreting 
a claim filed pursuant to the Children Act. While the Constitution seems to confine the 
obligation to interpret rights in a manner consistent with our international obligations 
to rights arising from the Seychellois Charter of Fundamental Human Rights and to 
require that such claims be submitted to a Constitutional Court, the Court in Controller 
of Taxes v British Airways (1982) SLR 126, 135 endorsed the view that for purposes 
of interpretation, “in the case of equally possible interpretations, an intention to honour 
international obligations must be presumed and would be the decisive factor”.  
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[32] Indeed, with respect to treaties involving transnational provisions, “domestic 
courts serve as the primary interface between the domestic and international legal 
system” and play a crucial role in ensuring the state’s compliance with its international 
legal obligations. Precluding a party from directly invoking Hague Convention, all the 
while requiring that a tribunal or court rule in a manner that is consistent with the Hague 
Convention will generally not result in materially different outcomes. There surely are 
instances that are not simply academic, however, that would raise important issues 
regarding the hierarchy of norms in a state’s legal system and that simply militate 
against an overly simplistic, unqualified application of such norms by a domestic court.  
 
[33] In the present case, while the appellant has raised several grounds of appeal, the 
Court finds that there is but one dispositive issue: Whether the Tribunal erred in finding 
that the appellant consented to the removal of the Minor? Upon review, the Court is 
unconvinced that the Tribunal erred in finding that the appellant had consented to the 
removal of the Minor.  
 
[34] Firstly, although the appellant alleges that he had only consented to the removal 
under duress, the Tribunal correctly found that he had not established on the balance 
of probabilities that the acts of intimidation alleged had occurred. The Tribunal was 
well within its right to find that the appellant had not sufficiently proven these 
allegations of intimidations. Indeed, in his appeal, the appellant simply submitted that 
he had disclosed those allegations in an affidavit. In support, the appellant maintains 
that what is not disproved is admitted. However, the appellant fails to demonstrate why 
what is admitted into evidence should reflexively amount to proof and importantly 
mischaracterizes the respondent’s answer dated 30 January 2015 at paras 25-26, 
where she contends that she did not threaten him and states that the alleged malicious 
acts are not substantiated and surely fabricated. 
 
[35] Secondly, the appellant alleges that the Tribunal erred in finding he had consented 
to the removal because there was evidence that the respondent had initiated a sole 
custody application and that the applicant had filed a cross-application for custody. As 
correctly determined by the Tribunal, it is not clear why the applications by either party 
would render the agreement on 8 October 2014 void. The English translation of the 
document clearly provides that: “[M]oreover, my daughter, with the data mentioned 
above, can change residence with her mother from Kosovo to THE SEYCHELLES”. 
The appellant’s argument that consent was void due to the respondent’s custody 
application or his cross-application should not operate to render this consent void.  
 
[36] While the Court is unconvinced that the Tribunal erred in its finding, given that the 
parties have left the jurisdiction, the Court finds that the issue has therefore become 
moot and any order by the Supreme Court will be ineffective in this jurisdiction. 
Accordingly, the Court dismisses the appeal.  
 
[37] In doing so, the Court find that this decision is consistent with art 12 of the Hague 
Convention, which provides that: “Where the Judicial or Administrative Authority in the 
requested State has reason to believe that the child has been taken to another State, 
it may stay the proceedings or dismiss the Application for the return of the child”. 
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EASTERN EUROPEAN ENGINEERING LTD v VIJAY CONSTRUCTION (PTY) 
LTD 

 
S Nunkoo J 
29 November 2017 MA 158/2017 (CC 17/2016); [2017] SCSC 1156 
 
Civil procedure – absence of counsel – ex parte judgment – inherent jurisdiction  
 
Counsel for the applicant was absent on the date of hearing due to personal 
circumstances. Counsel for the respondent therefore requested the court to deliver an 
ex parte judgment. Application was made to set aside the ex parte judgment.  
 
JUDGMENT Application dismissed. 
 
HELD 
The inherent jurisdiction of the court can be invoked only when the law is silent or non-
existent. 
 
Legislation  
Code of Civil Procedure, s 69 
 
Cases  

Albert v Carolla (2004) SLR 88 
 
Counsel A Madeleine for defendant 
 B Georges for respondent 
 
S NUNKOO J 
 

[1] This case came before me on 29 May 2017 for hearing. Counsel for the defendant 
was absent. The case was stood down for over 45 minutes in the hope that counsel 
would appear. There was no sign of her. Counsel for plaintiff moved for ex parte 
judgment and after hearing evidence ex parte judgment was delivered. 
 
[2] On the same day counsel for the defendant filed a notice of motion and affidavit 
praying that the ex parte judgment be set aside and that the matter be heard inter 
partes. 
 
[3] The application came before me on 21 June and was fixed to 5 July for reply by 
the respondents. 
 
[4] Counsel for the applicant in her affidavit is averring that on the day of the hearing 
she had a predicament as her child was admitted to hospital and therefore she could 
not attend court. She further avers that on that day itself she had sent mail to the 
Registrar and presumed that  all judges including me therefore were informed of the 
reason of her non-attendance in court. She also avers that Mr Bernard Georges, 
counsel for the plaintiff, was informed through his chambers. 
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[5] Counsel for the respondent has replied to the said affidavit. He avers that counsel 
for the defendant could have called him personally to inform him of her predicament, 
called the Registrar, or even ensured that her client was represented and could have 
presented her excuses to the court. I do not intend to put any blame on counsel for 
her absence but it is my view that she could have ensured at least the presence of her 
clients in court.  
 
[6] Now I come to the fate of this application.  
 
[7] Counsel for the respondent has referred the Court to s 69 of the Civil Code of 
Procedure: 
 

Learned Senior Counsel for the Respondent is submitting that the 

application is premature on the basis of section 69. It is also his submission 

that the application can be brought up only after the process of execution 

is started. More than that Counsel has stated most formally and is on record 

that he would not object to the case being heard at that stage. 

 

[8] Counsel’s submission is that the court has an inherent jurisdiction to do justice 
between the parties and to set aside the ex parte order so as to ensure a fair trial 
between the parties. Counsel has also referred the court to the case of Albert v Carolla 
(2004) SLR 88 in support of her application. The case does not assist the applicant. 
There the question was whether an application to prevent an ex parte judgment from 
being delivered could succeed.  
 
[9] Counsel has referred the court to the White Paper on the ambit of inherent 
jurisdiction of the court. I should state very clearly and very categorically here that a 
court  of law is required  to apply legal rules all the time. It is only when rules are silent 
or non-existent that the inherent jurisdiction of the court can be invoked. I quote the 
following from it: 
 

In sum it may be said that the inherent jurisdiction of the court is a virile 

and viable doctrine, and has been defined as being reserve  or fund of 

powers , a residual source of powers, which the court may upon as 

necessary whenever it is just or equitable to do so, in particular to ensure 

the observance of the due process of law, to prevent improper or vexation 

or oppression, to do justice between the parties and to secure a fair trial 

between them.  

 
[10] On the basis of the above I do not find any failure of the due process of law or any 
injustice between the parties the more so as counsel for the respondent has most 
emphatically stated to the court that when the appropriate time comes he will not object 
to an inter partes hearing of this case. 

 
[11] Section 69 is clear on this point. This application is dismissed with costs. 
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Private international law – recognition and enforcement of foreign arbitral awards – 
Supreme Court’s jurisdiction – applicability of New York Convention  
 
This is an appeal against a judgment which recognised and allowed the enforcement 
of a foreign arbitral award in Seychelles. The appellant and the respondent entered 
into six contracts according to which the appellant carried out the construction for the 
respondent’s hotel. After a dispute arose, the respondent initiated an arbitration 
procedure in accordance with the contracts. An arbitral award mostly in favour of the 
respondent was issued in Paris. The respondent subsequently applied to the Supreme 
Court to have the arbitral award recognised and enforced in Seychelles and that was 
granted. It was argued whether the New York Convention on Recognition and 
Enforcement of Foreign Arbitral Awards 1958 applies to Seychelles. The second 
question was whether the Supreme Court is empowered to recognise and enforce 
foreign arbitral awards in Seychelles.  
 
JUDGMENT Appeal allowed. New York Convention is not applicable in Seychelles.  

 
HELD 

1 With the repudiation of the Treaty Succession Agreement, all obligations and 
responsibilities of the Government of United Kingdom and Northern Ireland arising 
from any valid international instrument, which would have included the New York 
Convention, ceased to have effect. It resulted in the non-applicability of arts 146-
150 of the Commercial Code.  

2 Article 125(1)(d) of the Constitution covers a new jurisdiction which has not been 
provided in paras (a) to (c) and has its basis in domestic law, not in a foreign 
statute. 

3 The constitution prescribes a dualist system in relation to treaty obligations.  
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B RENAUD JA 

 
[1] This matter is before the Seychelles Court of Appeal on appellant Vijay 
Construction (Proprietary) Limited's ("Vijay") amended notice of appeal filed on 21 
June 2017. 
 
[2] In its amended notice of appeal, Vijay raises several grounds of appeal against 
the decision of Robinson J which was delivered on 18 April 2017, wherein it was 
declared that an international arbitral award in favour of the respondent Eastern 
European Engineering Limited ("EEEL") was enforceable in the Seychelles. 
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RELEVANT BACKGROUND FACTS 

 
[3] Vijay and EEEL are companies incorporated in the Seychelles. In 2011, EEEL 
hired Vijay to carry out construction work for a hotel called "Savoy Resort and Spa" 
("Savoy") through six contracts. 
 
[4] The Six Contracts concluded for the execution of various construction works were 
dated as follows: Contract 1 (15 April 2011); Contract 2 (4 August 2011); Contract 3 
(30 August 2011); Contract 4 (30 September 2011); Contract 5 (19 October 2011); 
and Contract 6 (23 December 2011). 
 
[5] It is to be observed that each contract in the Six Contracts included similar 
arbitration clauses, which provided that: 

 

(i) any dispute, disagreement or claim arising under or from the contracts, 

including disputes on breach, termination and validity of the contracts 

shall be finally settled by arbitration under the rules of Arbitration of the 

International Chamber of Commerce;  

(ii) the arbitral tribunal would consist of a sole arbitrator; and 

(iii) the place of arbitration would be in Paris. 

 

[6] Thereafter a dispute arose and EEEL filed a request for arbitration on 10 
September 2012 before the International Chamber of Commerce ("ICC") in Paris, 
France. The sole arbitrator was Andrew Lotbiniere McDougall, who delivered an 
award dated 14 November 2014 generally in favour of EEEL (the "Award"). 
 
[7] In summary, the Award declared that EEEL had validly terminated the Six 
Contracts and ordered Vijay to pay EEEL the following sums at an interest rate of 8% 
per annum: 

 

a. €12,857,171.04 under Contract 6 for damages, overpayments to 
complete the Savoy, and provision of reinforcement steel; 

b. € 150,000 under Contract 6 for breaching its confidentiality provisions; 
c. €600,449.32 under Contracts 1-5 for damages for delays and provision 

of reinforcement steel; 
d. € 640,811.53 representing 80% of EEEL's costs for the arbitration; and 
e. $126, 000 representing 80% of EEEL's costs to the ICC. 

 
[8] Additionally, the Award ordered EEEL to pay Vijay the following sums at an interest 
rate of 8% per annum: 

 
a. 905,849 under Contracts 1-5 for the value of work performed by Vijay 

and the Acceleration Fee for the timely completion of work under 
Contract 4; and 

b. € 250,000 for damages resulting from EEEL's occupation of Vijay's 
temporary building. 
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[9] Subsequently, EEEL initiated proceedings in the Supreme Court of the Seychelles 
to have the Award recognised and enforced. Vijay in response challenged the 
enforcement of the Award, on the following grounds: 

 
(a) the Supreme Court had no power to enforce the Award under statute or 

common law; 
(b) the Arbitrator lacked jurisdiction to hear the dispute; 
(c) the Arbitrator violated its due process rights by accepting a third report 

by EEEL's expert, Mr Danny Large, and allegedly did not accord it an 
equal opportunity to respond; 

(d) EEEL bribed, blackmailed, and harassed Mr Sergei Egorov, the former 
Project Director of the Savoy and a potentially material witness, to 
change his statement to support EEEL and to discourage him from 
attending the evidentiary hearing in the proceedings; and 

(e) the Arbitrator failed to completely address Vijay's argument that art 1230 
of the Civil Code of the Seychelles required that EEEL send notice 
before claiming any damages in relation to the Savoy construction 
works. 

 

SUMMARY OF JUDGE ROBINSON'S FINDINGS 

 
[10] Upon review, in a 119 page ruling, the Judge made the following findings: 

 
(a) the Supreme Court had the power to enforce the Award;  
(b) the Arbitrator had jurisdiction to hear the dispute; 
(c) the Arbitrator did not violate Vijay's due process rights; 
(d) Vijay waived or was estopped from raising the witness tampering 

defense; and 
(e) that the Arbitrator correctly dismissed Vijay's defense regarding the 

notice requirement under art 1230 of the Seychelles Civil Code. 
 

GROUNDS OF APPEAL 
 

[11] The appellant has advanced the following grounds of appeal: 
 

Ground 1 

The Learned Trial Judge erred in her finding at paragraph 208 of the Judgment 

that the issue of the arbitrator's lack of jurisdiction was not able to be raised in 

the matter as such an issue is possible by law only in respect of domestic 

arbitration. 

 

Ground 2 

The Learned Trial Judge erred at paragraph 215 of the Judgment in holding 

that the arbitrator's finding in his Interim Award on the interpretation of the 

arbitration Clause of the Contracts was correct. 

 

Ground 3 

The whole tenor of the judgment shows a clear predisposition by the Learned 

Trial Judge to find for the Respondent and to tailor all her findings to that end, 

thus rendering her significant finding unsafe and unsatisfactory. 

 



Vijay Construction v EEEL 

529 

Ground 4 

The Learned Trial Judge erred in her finding at paragraph 185 of the Judgment 

that the provisions of section 4 of the Courts Act applied in Seychelles to 

enable the powers, authorities and jurisdiction of the High Court in England 

to be exercised by the Supreme Court of Seychelles in addition to (but not in 

the absence of) the jurisdiction of the Supreme Court and in consequence, 

having correctly found at paragraph 173 of the Judgment that the Award was 

incapable of being enforced and recognised in terms of the New York 

Convention in Seychelles erred in importing the powers of the High Court in 

England under the English Common Law and concluding that the Supreme 

Court had jurisdiction under section 4 of the Courts Act to enforce and 

recognise that award. 

 

Ground 5 

The Learned Trial Judge erred in her endorsement of the Award in that she: 

a. Erred in finding that the arbitrator had not denied the Appellant a fair 

hearing by allowing the Respondent to introduce the third report by the 

witness, Mr. Danny Large, after the close of evidentiary part of the 

arbitration. 

b. Erred in her finding at paragraph 241 of the Judgment that Mr. Toitmilan 

(sic) assisted counsel for the Appellant in the cross-examination of Mr. 

Large and that this required Mr. Large to prepare and the Respondent to 

submit the third report of Mr. Large. 

c. Erred in her finding at paragraph 243 of the Judgment where she 

accepted the clearly erroneous proposition of the expert witness at the 

trial — without herself assessing the propriety in terms of Seychelles 

principles of public policy — that, because counsel for the Appellant 

had been informed by counsel for the Respondent would be producing a 

further report, and without disclosing that report to the Appellant as the 

Respondent had promised to do, this was sufficient to make the 

production proper. 

d. Erred in her assessment of the issue at paragraph 248 of the judgment 

insofar as she gratuitously supported the Respondent's position, clearly 

demonstrating a propensity to support the Respondent without a fair and 

balanced assessment of the issue. 

e. Erred in her refusal at paragraph 253 of the Judgment to follow the 

important authorities of Morel and Cable & Wireless for the reasons 

given, and in particular, erred in her finding that third Report of Mr. 

Large had not 'introduced matters not previously addressed in his first 

two reports', which finding is contradicted, inter alia, by the arbitrator 

that Mr. Large's third report introduced 'new evidence.' 

f. Erred in not accepting that the suborning by the Respondent of the 

witness, Mr. Egorov, to change his statement filed with the arbitration 

was contrary to public policy, irrespective of the fact that the Appellant 

had not brought this to the attention of the arbitrator. 

g. Erred in her assessment of the law with regard to the requirement of 

notice before terminating the contracts for breach. 
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Ground 6 

The whole judgment of the Learned Trial Judge amounts to an endorsement of 

the denial of due process and the grantin; of impunity to those who clearly set 

out to suborn witnesses and prevent the course of justice from proceeding 

independently. In that respect, the Judgment as a whole contravenes the 

provisions of Article 19 of the Constitution of Seychelles and Article 6 (e) and 

(g) of the Treaty Establishing the Common Market for Eastern and Southern 

Africa. 

 

Ground 7 

The Learned Trial Judge erred in dismissing the motion to deny the Respondent 

judgment on the basis of the contempt shown to the Supreme Court by the 

Respondent in preventing the witness, Mr. Egorov, from testifying before the 

arbitration, and in attempting to prevent the witness from testifying before the 

Supreme Court, in that the Learned Trial Judge: 

a. Made a wholly wrong assessment of the behaviour of the witness, Mr. 

Egorov, and 

b. Was selective in her assessment of the evidence place before her by the 

Appellant, leaving out crucial documents which supported the 

Appellant's case and Mr. Egorov's credibility. 

 
GROUNDS OF CROSS-APPEAL 
 
[12] The respondent cross-appealed on the following grounds: 
 

Ground 1 

The Learned Trial Judge erred in law in treating and considering the issue from 

paragraph 69 to 173 of the Judgment — as one of enforcement under the New 

York Convention on Recognition and Enforcement of Foreign Arbitral 

Awards 1958 instead of treating and considering the issue as one of 

enforcement in terms of Articles 146 to 150 of the Commercial Code of 

Seychelles. 

 

Ground 2 

The Learned Trial Judge erred in law in holding that Articles 146 and 150 of 

the Commercial Code did not have legal effect since Seychelles is not a 

signatory and party to the New York Convention on Recognition and 

Enforcement of Foreign Arbitral Awards 1958. 

 

Ground 3 

The Learned Trial Judge erred in law and on evidence in holding that there 

was no "reciprocity" in terms of Article 146 of the Commercial Code of 

Seychelles between Seychelles and France. 

 

Ground 4 

The Learned Trial Judge erred in law and on the evidence in holding that 

"reciprocity" in terms of Article 146 would have been applicable solely if 

Seychelles was a signatory and party to the 1958 New York Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards. 
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RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS AND 
THE POWER OF THE SUPREME COURT OF SEYCHELLES TO RECOGNISE 
AND ENFORCE THE AWARDS 

 

[13] We are of the considered view that at the very outset, we ought to consider 
Ground 4 of the appellant's grounds of appeal as well as Grounds 1 to 4 of the 
respondent's grounds of cross-appeal, as these are issues which would determine 
the threshold issue of whether the Supreme Court of Seychelles has the jurisdiction 
to recognise and enforce the Award referred to herein. 
 
[14] We would therefore first proceed to carefully consider the issues framed by the 
trial Judge and her reasoning and determination in respect of same on these Grounds. 
The trial Judge framed the issues presented for the Supreme Court's determination 
as follows: 

 

(i) whether the 1958 New York Convention on Recognition and 
Enforcement of Foreign Arbitral Awards (the "New York Convention") 
applies so as to render a foreign arbitral award enforceable in the 
Seychelles; and 

(ii) whether the Supreme Court is empowered by the Seychelles Courts Act 
to look to English law and thereby conclude that it has the power to 
enforce a foreign arbitral award in the Seychelles. 

 
[15] In establishing that the Award could not be enforced in terms of the New York 
Convention, the Judge first referred to art 227 of the Seychelles Code of Civil 
Procedure, which provides in relevant part that: 

 

Arbitral awards under the [NY Convention], as provided under articles 146 

and 148 of the Commercial Code of Seychelles, shall be enforceable…. 

 

[16] Referring to arts 146 and 147 of the Commercial Code of Seychelles, the Judge 
accepted Vijay's argument that while arts 146-150 regarding the New York 
Convention "ha[s] been enacted as part of the Commercial Code " of Seychelles, the 
articles have no legal effect because Seychelles is not a party to the New York 
Convention and there is no reciprocity — in terms of the New York Convention — 
between Seychelles and member States to the New York Convention. 
 
[17] In accepting Vijay's argument, the Judge dismissed EEEL's claim that the said 
reciprocity was not based on the New York Convention. Robinson J supported her 
conclusion by applying the holding in Omisa Oil Management v Seychelles Petroleum 
Company Limited (2001) SLR 50 to conclude that the enactment of arts 146-150 of 
the Commercial Code as municipal law of Seychelles does not bind France to any 
degree or extent and that France's obligation under the New York Convention is only 
towards other States party to the Convention. For those reasons, she held that the 
Award could not be enforced in terms of the New York Convention. 
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[18] Having found that the Award could not be enforced in terms of the New York 
Convention, the Judge then went on and framed the issue for the court's 
determination as follows: 

 

Whether the court is "entitled to resort to English common law enabling 

enforcement of foreign arbitral awards if there are provisions of the written 

laws of Seychelles which exist". 

 

[19] Given the absence of an effective provision enabling the enforcement of a foreign 
arbitral award, it appears that the Judge was of the opinion that the court "should fill 
the gap somehow on the basis that it is inconceivable that a trading nation such as 
ours would unfairly protect its nationals from the consequences of their international 
obligations freely entered into".  
 
[20] To support her decision to resort to English law, the Judge first referred to art 125 
of the Constitution of the Republic of Seychelles, which provides that in addition to 
the jurisdiction specified therein, the Supreme Court shall have such other jurisdiction 
as may be conferred by an Act. Relying on the decided case of Finesse v Banane 
(1981) SLR 103 — which interpreted s 4 (then 3) of the Courts Act as enabling the 
Supreme Court to exercise all the powers, authorities and jurisdiction of the High 
Court of Justice in England as at 22 June 1976, she concluded that in addition to its 
own jurisdiction, the Supreme Court had all the powers, authorities, and jurisdiction 
of the High Court in England. 

 

[21] In response to Vijay's argument that relied on s 17 of the Courts Act to claim that 
s 4 is only applicable where Seychellois law is silent, the Judge emphasized that s 11 
of the Courts Act, which provides that the jurisdiction of the court shall extend through 
the Seychelles, shall not be construed as diminishing any jurisdiction of the Supreme 
Court relating to matters arising outside Seychelles. 
 
[22] In support, she cited Albyazov v Outen (2015) SLR 279, a case regarding the 
enforcement of a receiving order, wherein the Seychelles Court of Appeal affirmed 
recognition of a receiving order and in so doing stated that the Supreme Court "has 
the same powers as the High Court of England and Wales". She concluded by stating 
that "even if it can be successfully argued that our written laws in respect of the 
enforcement of [a] foreign arbitral award are not silent, section 4 of the Courts Act is 
still applicable". 
 
[23] The Judge then indicated that other than enforcement under the New York 
Convention, there were two methods of enforcing a foreign arbitral award in England: 
s 26 or s 40(a) of the United Kingdom's Arbitration Act of 1950 (the "UK Arbitration 
Act"). Accepting the parties' suggestion that s 26 was not the method used by EEEL, 
she referred to s 40(a) of the UK Arbitration Act, the law applicable in June 1976, 
which provided that: 

 

Nothing in this Part of this Act shall – … (a) prejudice any rights which any 

person would have had of enforcing in England any award or of availing 

himself in England of any award if neither this Part of this Act nor Part 1 of 

the Arbitration (Foreign Awards) Act. 1930, had been enacted. 
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[24] The Judge found that Rule 199 (White Book) established that a foreign arbitral 
award would be enforced in England if the award were: 

 

(i) in accordance with an agreement to arbitrate that was valid by its proper 

law; and 

(ii)  valid and final according to the law governing the arbitration 

proceedings. 

 

[25] Reading section 40(a) of the UK Arbitration Act together with Rule 199 of the 
English Rules of the Conflict of Laws (the law applicable in June 1976), she concluded 
that the High Court of England had the power to enforce a foreign arbitral award and 
that therefore the Supreme Court of Seychelles had the same power. 

 

Our Findings  

 
[26] We have given careful and thoughtful consideration to the written and oral 
submissions of all counsel on this issue and the reasons contained in the judgment 
of Robinson J. 
 
[27] The appellant contends in its appeal that the Judge erred in using the provisions 
of s 4 and other provisions of the Courts Act to extend to the Supreme Court of 
Seychelles, the statutory powers exercised by the High Court of Justice of England 
under the UK Arbitration Act. 
 
[28] The cross-appellant, on the other hand, advances the proposition that the Judge 
should have treated the matter of enforcement under art 146 of the Commercial Code 
as a domestic law issue with no necessity of treaty reciprocity, since the New York 
Convention is incorporated in our law, and that as such, the ruling that non-accession 
by Seychelles to the New York Convention meant non-reciprocity in term of the article 
was therefore wrong. 
 
[29] Counsel for both the appellant and cross-appellant submitted at length on this 
point with interjections, as and when necessary from the bench. Much time was spent 
in the discussions and interactions on this issue given its crucial importance in this 
case. 
 
[30] We are of the firm view that given that the issue of jurisdiction raised in the 
different grounds of appeal and cross-appeal are heavily interrelated, they will be best 
addressed as one issue by this Court. The question before us therefore is as follows: 

 

Did the Judge err when she relied on the reception provisions of s 4 of the 
Courts Act to resort to English law and recognise and enforce the Award in 
the Seychelles, given that the Seychelles legislature had seemingly 
domesticated the provisions of the New York Convention? 

 

[31] We will answer this question by dealing with what we consider to be three cardinal 
issues arising in this case: 

 

(A) the reception of English statutory law and its application to the case; 
(B) the constitutional justification for such a reception; and 
(C) the constitutionality of the treaty-making process applicable in this case. 



(2017) SLR 

534 

LEGISLATIVE HISTORY OF ARTICLES 146-150 OF THE COMMERCIAL CODE 
 

[32] Before we address these issues, it is essential that we set out the legislative 
history of arts 146-150 of the Commercial Code. There has been some confusion 
regarding the history of these articles and reliance on UK statutes in the court below. 
In fact, the appellant contends that arts 146-150 of the Commercial Code were 
legislated with a view of subsequently ratifying the New York Convention. We feel this 
matter ought to be clarified, given its relevancy to the issues arising on appeal in this 
case. 
 
[33] In this regard, we proceed to consider the history prior to the coming into force of 
the Commercial Code, which came into effect on 13 January 1977. The New York 
Convention came into force on 7 June 1959. The United Kingdom acceded to the 
New York Convention by instrument dated 24 September 1975. At the time the United 
Kingdom acceded to the New York Convention, Seychelles was a colony of Britain. 
 
[34] On Seychelles gaining independence from the British in 1976, pursuant to an 
exchange of Notes between the Government of the United Kingdom of Great Britain 
and Northern Ireland and the Government of Seychelles concerning Treaty 
Succession, an agreement was reached, whereby all obligations and responsibilities 
of the Government of the United Kingdom and Northern Ireland, which arose from any 
valid international instruments, as from 29 June 1976, were to be assumed by the 
Government of Seychelles insofar as such instruments may have been held to have 
had application to Seychelles. 
 
[35] The then President, Sir James Mancham, confirmed that the Government of 
Seychelles was in agreement with the provisions set out in the Note. Therefore, at the 
time the Commercial Code came into existence on 13 January 1977, Seychelles by 
this instrument had from 29 June 1976 succeeded to all obligations and 
responsibilities arising from any valid instrument. Included in these instruments was 
the New York Convention, as the United Kingdom had acceded to it on 24 September 
1975. 

 

[36] Based on this history, we are therefore inclined to disagree with the contention of 
counsel for the appellant that arts 146 to 150 of the Commercial Code were legislated 
with a view that the Seychelles would in the near future ratify the New York 
Convention. At the time, arts 146 to 150 of the Commercial Code of Seychelles were 
enacted, Seychelles had succeeded to the New York Convention, hence their 
inclusion in the Commercial Code. 
 
[37] Subsequently, however, pursuant to art 8.1 of Vienna Convention on the 
Succession of States in Respect of Treaties ("VCSSRT"), the Ministry of Foreign 
Affairs, by Note No 37/79, notified the British Government that it did not consider itself 
bound by treaties which came within the ambit of the Treaty Succession Agreement. 
 
[38] Article 8.1 of the VCSSRT, which deals with "Agreements for the devolution of 
treaty obligations or rights from a predecessor State to a successor State", reads as 
follows: 

 

The obligations or rights of a predecessor State under treaties in force in 

respect of a territory at the date of a succession of States do not become the 
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obligations or rights of the successor State towards other States Parties to those 

treaties by reason only of the fact that the predecessor State and the successor 

State have concluded an agreement providing that such obligations or rights 

shall devolve upon the successor State. 

 

[39] The Ministry of Foreign Affairs of Seychelles informed Britain that Seychelles 
reserved the right to review such treaties and decide to adopt or terminate the rights 
and obligations arising from such treaties. 
 
[40] Thereafter on 12 July 1985, Seychelles sent a communiqué to the Secretary-
General of the United Nations regarding the current legal status of treaties covered 
by the Treaty Succession Agreement. With regard to multilateral treaties covered by 
the Treaty Succession Agreement, save in respect of treaties acceded to by the 
Republic of Seychelles, Seychelles indicated that it did not regard any of the relevant 
treaties as continuing in force in Seychelles. 
 
[41] We find that with the repudiation of the Treaty Succession Agreement, all 
obligations and responsibilities of the Government of United Kingdom and Northern 
Ireland arising from any valid international instrument, which would have included the 
New York Convention, ceased to have effect. This repudiation resulted in the non-
applicability of Articles 146-150 of the Commercial Code of Seychelles. Importantly, 
there is no evidence to indicate that Seychelles acceded to the said New York 
Convention thereafter. 
 
[42] It is to be borne in mind that the 1979 Constitution of Seychelles declared 
Seychelles to be a Sovereign Socialist Republic State, a one party State with a 
unilateral party system and a positive system of non-alignment which would explain 
the change of stance by Seychelles in not pursuing a more open, treaty and 
convention friendly international policy. 

 

(a) The Reception of English Statutory Law and Its Application in the Case 
 
[43] To what extent does English law apply in the Republic of Seychelles in the year 
2017? In answering this question, we re-visit the decision in the case of Sulian 
Gemma Finesse v Marie Leopold Banane (1981) SLR 103. 
 
[44] This question arises 24 years after Seychelles adopted a Constitution that 
proclaimed in art 1 that "Seychelles is a sovereign democratic Republic" and 41 years 
following our independence from the United Kingdom. This is a very significant 
question of law that has very far-reaching consequences and we are aware of the 
impact that our decision will have on the practice and precedents of the courts. 
Nonetheless, it is one that has to be addressed. 
 
[45] Whilst English common law applies by virtue of section 4 of the Courts Act, the 
applicability of English statutory law remains unclear given the current constitutional 
realities that we live in, as pronouncedly depicted in this case. The issue appears to 
be one of interpretation of the reception provisions in our laws in the light of articles 
in our Constitution that give jurisdiction to our courts, especially the Supreme Court. 
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[46] These reception statutes and provisions were extended to most of the former 
colonies of the United Kingdom. It was a way for the new nations to adopt or receive 
the pre-independence English common law, to the extent that it was not explicitly 
rejected by the legislative bodies or the constitutions of these new nations. 
 
[47] Well aware of the limitations and deficiencies in the legal environment of the 
newly independent states, these reception provisions were meant to keep open the 
door to the applications of English law so as to prevent a situation of total absence of 
law and a breakdown in the rule of law. 
 
[48] Generally, the reception statutes and provisions allowed the reception of the 
English common law dating prior to the independence and operated as the default 
law in the absence or lacunae in the local law. Given this concern for the breakdown 
in the rule of law, many Commonwealth States have more or less the same provisions 
as s 4 of our Courts Act in their legislation. New Zealand, India, Belize, Mauritius and 
various Caribbean and African nations adopted the English common law through 
reception statutes, although they did not inevitably seek to copy the English law. 
 
[49] Many of them now draw on decisions of other common law jurisdictions, however, 
more former British colonies are revisiting the scope and extent of the applicability of 
these reception provisions in their laws, based on their current constitutional and 
statutory constraints. 
 
[50] For instance, in the British Virgin Islands, the relevant reception provision is s 11 
of the Eastern Caribbean Supreme Court (Territory of the Virgin Islands) Act. 
According to that section: 

 

The jurisdiction vested in the High Court in civil proceedings and in probate, 

divorce, and matrimonial causes, shall be exercised in accordance with the 

provisions of this Ordinance and any other law in operation in the territory and 

rules of court, and where no special provisions is therein contained such 

jurisdiction shall be exercised as nearly as may be in conformity with the law 

and practice administered for the time being in the High Court of Justice in 

England. 

 
[51] In Panacom International Inc v Sunset Investment Ltd and Another (1994) 47 
WIR 139, the Court of Appeal of the Eastern Caribbean had to consider the scope of 
s 11 of the Supreme Court Act of Saint Vincent and the Grenadines, which is identical 
to that of the British Virgin Island. The court made two crucial points: Firstly, it held 
that s 11 relates solely to the manner of the exercise of a pre-existing jurisdiction and 
was intrinsically a procedural provision, and secondly, the words "law" and "practice" 
were "evidently intended to be references to procedural (as distinct from) substantive 
law  
 
[52] Likewise, in Veda Doyle v Agnes Deane of Eastern Caribbean HCVAP 2011/020, 
the Eastern Caribbean Court of Appeal was faced with a similar issue as to whether 
the Judgment Act 1838 of England, which provided for the automatic attachment of 
post-judgment interest on judgment debt, could be imported into the law of the 
Grenadines in the absence of local law governing the award of interest following 
judgment. 
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[53] Although the facts were similar to those in the case of Dominica and Industrial 
Development Bank v Mavis William (Commonwealth of Dominica Civil Appeal No 20 
of 2005), where the court had held that s 11 was capable of importing English statutes, 
the court in Veda Doyle held that the English law intended to be imported by s 11 was 
the procedural law administered in the High Court of Justice in England and not 
English statute nor English procedural law which is adjectival and purely ancillary to 
English substantive law. 
 
[54] The judgment in Veda Doyle relied on legislative intention to conclude that what 
was not intended was the importation of English law generally to fill lacunae, however 
desirable filling the gap may seem. To emphasize the point, the Judge in that case 
said that such a construction would leave much to be desired in any sovereign state 
and would create uncertainty as to what laws a citizen may be subject to at any given 
point without regards to its own parliament which is constitutionally mandated to enact 
laws for the state as it may deem necessary for the state's good governance. 
 
[55] Finally, in Ocean Conversion v Attorney-General of the Virgin Islands (BVI 
HCV2008/0192), the issue before the court was whether to award pre-judgment 
interest by reference to the English Law Reform (Miscellaneous Provisions) Act 1938, 
since there were no express powers in the British Virgin Islands which permitted the 
judge to do so. There, the plaintiff sought to rely on s 7 of the West Indies Associated 
States Supreme Court (Virgin Islands) Act, which provided as follows: 
 

The High Court shall have and exercised within the territory all such 

jurisdiction (save except the jurisdiction in admiralty) and the same powers 

and authorities incidental to such jurisdiction as on the 1st day of January 1940, 

were vested in the High Court of Justice in England. 

 

[56] The Court in Ocean Conversion, rejected the argument that s 7 conferred it 
jurisdiction to grant pre-award interest. Instead, the court held that when s 7 refers to 
powers and authorities incidental to such jurisdiction, it is referring to the court's 
inherent jurisdiction and not referring to specific powers conferred on the High Court 
under particular statutes. The court felt that such powers were not vested in the High 
Court, but were made available by legislation to the High Court for that purpose. 
 
[57] In Seychelles, our reception provisions can be found in the Courts Act (the "Act"). 
Section 4 of the Act provides that: "The Supreme Court shall be a court of record and 
in addition to any other jurisdiction conferred under this Act and any other law, shall 
have and may exercise the powers, authority and jurisdiction possessed and 
exercised by the High Court of Justice in England'  
 
[58] Section 5 of the Act vests in the Supreme Court full original jurisdiction in civil 
matters and in so exercising such powers gives to that court all powers, privileges, 
authority and jurisdiction which is exercised by the High Court of Justice in England. 
And s 6 of the Act contains the equitable jurisdiction of the Supreme Court in cases 
where no sufficient legal remedy is provided by the law of Seychelles. 
 
[59] Moreover, s 7 gives to the Supreme Court admiralty jurisdiction as possessed by 
the High Court of Justice in England under the Administration of Justice Act 1956 and 
s 9 vests in the Supreme Court all criminal jurisdiction as vested in the High Court of 
Justice of England. 
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[60] The Seychelles Supreme Court has previously addressed the scope of s 4 of the 
Courts Act and the applicability of English law in Seychelles. In Finesse, Sauzier J 
held that s 4 (formerly s 3A) of the Courts Act vests in the Supreme Court powers, 
authority and jurisdiction of the High Court of Justice of England and that these include 
both the inherent powers and jurisdiction and powers under statutory laws of England, 
provided that they predate 22 June 1976. 22 June 1976 being the date of the 
enactment of Ordinance 13 of 1976, the amendment that promulgated the Ordinance 
in our law. 
 
[61] Having found these English statutes applicable, Sauzier J applied the provisions 
of the Matrimonial Procedure and Property Act 1970 of the United Kingdom in the 
Seychelles. 
 
[62] In so doing, Sauzier J chose not to follow the Mauritian Supreme Court case of 
Koo  Poo Sang v Koo Poo Seng 1957 MR 104, which held that s 15 of the Mauritian 
Courts Ordinance, which is nearly in the same terms as that of s 4 of the Act, did not 
give to the Supreme Court of Mauritius the jurisdiction which the High Court in 
England had under s 18(1) of the Matrimonial Causes Act 1950. 
 
[63] The Judge in Koo Poo Seng based himself on the Mauritian Supreme Court 
precedents of Michel v Colonial Government 1896 MR 54 and B v Attorney-General 
1914 MR 94. These two cases being authorities for the principle that s 15 of the 
Mauritian Courts Ordinance vested the Supreme Court of Mauritius with only inherent 
powers of the High Court of England and not jurisdiction granted by statutes. 
 
[64] However, the holding in Finesse and resort to English statutes is tempered by 
the holding in Kim Koon & co Ltd v Republic (1969) SCAR 60. In Kim Koon, the 
Seychelles Court of Appeal was faced inter alia with an issue as to the application of 
the English Criminal Evidence Act 1965 to the Seychelles. In finding that this statute 
was inapplicable to the Seychelles, the court referred to s 3 of the Seychelles 
Judicature Ordinance, enacted on 15 October 1962, which as amended, provided 
that: 

 

12. Except where it is otherwise provided by special laws now in force in 

the Colony or hereafter enacted, the English Law of Evidence for the 

time being shall prevail.  

 

Applying this provision to the facts before it, the Court of Appeal held that: 
 

We have no doubt that it is not competent for the Seychelles Legislature to 

delegate the power to legislate, and that so far as section 12 of the Evidence 

Ordinance as may purport to apply to Seychelles future amendments of the 

English law of evidence, it is inoperative. In our judgment the effect of the 

section is to apply to Seychelles the English law of evidence as it stood on the 

15th October 1962, the date of enactment of the Seychelles Judicature 

Ordinance, 1962. Accordingly, the Criminal Evidence Act 1965, does not 

apply in Seychelles. 
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[65] Despite the fact that the Criminal Evidence Act of 1965 was a statute in force in 
England that conferred certain powers and jurisdiction on the High Court of Justice in 
England, the Court of Appeal found that given that local Seychelles law (ie, the 
Judicature Ordinance) had given primacy to the evidentiary rules as found in the 
English law of evidence, other statutory evidentiary rules were not applicable to the 
Seychelles. 
 
[66] Relying on the principle enunciated in Kim Koon as regard to the applicability of 
the English law of evidence in the Seychelles, several Court of Appeal decisions have 
stated that it should be applicable "only if it is not otherwise inconsistent with the 1993 
Constitution which provides for equal protection of the law and if considered relevant 
and keeping in line with the modern notions of the law of evidence acceptable in other 
democratic counties." Lucas v Republic (2011) SLR 313 added –  

 

Paragraph 2(1) of Schedule 7 of the 1993 Constitution should be given a fair 

and liberal meaning and the continuation in force of existing law should not 

be understood as making applicable to the Seychelles the English law of 

evidence which has now been abrogated. 

 

[67] In the case before us, the Judge applied the reception provision of s 4 of the 
Courts Act in accordance with the principles enunciated in Finesse. The Judge first 
found that the provisions of art 146 of the Commercial Code were not enforceable 
due to the lack of ratification on the part of Seychelles, hence absence of reciprocity. 
She supported her conclusion by applying the ratio in Omisa Oil Management v 
Seychelles Petroleum Company (2001) SLR 50. 
 
[68] Having come to this conclusion, she went on to apply the reception provisions of 
s 4 of the Act and imported the provisions of the UK Arbitration Act. The Judge also 
referred to art 125(1) (d) of the Constitution of Seychelles and concluded that the Act 
that grants jurisdiction and powers to the Supreme Court, other than the Constitution 
of Seychelles, is the Courts Act – as determined in Finesse. 
 
[69] Having reached this determination, the Judge thereafter accepted the 
submissions of both counsel that in terms of s 40(a) of the UK Arbitration Act read 
with r 199, the High Court of England, as at June 1976, had powers, authorities and 
jurisdiction to enforce an arbitral award. The Judge held that: 

 

On the other hand, the Supreme Court has all the powers, authorities and 

jurisdiction of the High Court of England in addition to (but not in the absence 

of) the jurisdiction of the Supreme Court. In addition, the powers, authorities 

and jurisdiction granted to the Supreme Court by section 4 of the Court Act 

is in addition to and independent of any other powers, authorities and 

jurisdiction that the Supreme Court may have. The court agrees. If accepted, 

Vijay's interpretation would be contrary to the clear and explicit wording of 

article 125 (d) of the Constitution of the Republic of Seychelles and section 4 

of the Courts Act. The court agrees that even if it can be successfully argued 

that our written laws in respect of the enforcement of foreign arbitral award 

are not silent, section 4 of the Court's Act is still applicable. [Emphasis added] 
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[70] In the present case, although art 227 of the Civil Procedure Code, discussing the 
New York Convention, and arts 146-150 of the Commercial Code exist as law on the 
statute books, they cannot be enforced because of Seychelles' decision not to ratify 
the New York Convention. 
 
[71] As is the practice in countless cases in Seychelles, courts regularly refer to 
English jurisprudence as persuasive authority for assistance in clarifying and 
understanding Seychellois law. However, the reference to English jurisprudence 
should not be misconstrued as a licence to graft or introduce new laws to the 
legislation already in place in the Seychelles. 
 
[72] To do so would amount to a violation of the separation of powers between the 
National Assembly and the judiciary, and in some cases of the Executive. Article 85 
of the Constitution clearly indicates that legislative power is vested in the National 
Assembly; this power cannot be delegated to a foreign legislative making body. 
 
[73] Finally, the Supreme Court's reliance on s 11 of the Courts Act to hold that s 17 
should not be read as diminishing the court's jurisdiction is equally unconvincing. 
Section 11 provides that: 

 

The jurisdiction of the Supreme Court in all its functions shall extend 

throughout Seychelles: 

Provided that this section shall not be construed as diminishing any 

jurisdiction of the Supreme Court relating to persons being, or to matters 

arising, outside Seychelles. 

 

[74] The phrase "Provided that this section" indicates that it is s 11 that should not be 
read as diminishing the jurisdiction of the Supreme Court, but not other sections in 
the Courts Act. 
 
[75] With respect to its interpretation of s 11, the Supreme Court erred because it is 
not s 11 that is diminishing the court's jurisdiction; it is art 125(l)(b) of the Constitution 
read together with art 227 of the Civil Procedure Code and arts 146-150 of the 
Commercial Code that diminish or circumscribe the court's jurisdiction, as these 
articles make it clear that the Supreme Court is legislatively empowered with regard 
to the enforcement of foreign arbitral awards, but that exercise of such powers will be 
ineffective given the reciprocity provision of art 146 of the Commercial Code. 
 
(b) The Constitutional Justification for such a Reception 
 

[76] Article 125(1) of the Constitution provides that: 
 

There shall be a Supreme Court which shall, in addition to the jurisdiction and 

powers conferred by this Constitution, have: 

(a) Original jurisdiction in matters relating to the application, contravention, 

enforcement or interpretation of this Constitution; 

(b) Original jurisdiction in civil and criminal matters; 

(c) Supervisory jurisdiction over subordinate courts tribunals and 

adjudicating authority and, in this connection, shall have power to issue 

injunctions, directions, orders or writs including writs or orders in the  
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nature of habeas corpus, certiorari, mandamus, prohibition and quo 

warranto as may be appropriate for the purpose of enforcing or securing 

the enforcement of its supervisory jurisdiction; and 

(d) such other original, appellate and other jurisdiction as may be conferred 

on it by or under an Act. 

 
[77] Jurisdiction is the authority "which a court has to decide matters that are litigated 
before it…" (See Ernesta v R (2017) SLR. On the other hand, "powers" of the court 
are catered for in the wording of the legislation that empowers the courts in their 
adjudicative functions. Hence powers and jurisdiction are not interchangeable 
notions. They are two distinct terminologies that carry significant differences in 
meanings in the law and the Constitution. 
 
[78] Considering how art 125(1)(a) to (d) of the Constitution is drafted, the Supreme 
Court cannot have more jurisdiction and powers other than those granted to it by the 
Constitution itself and with respect to jurisdiction, as further provided under an Act. 
This leaves us to scrutinise art 125(l)(a), (b), (c) and (d) of the Constitution to see 
whether they could legitimately allow for the existence of the reception provisions of 
s 4 to be used as an extra-jurisdictional clause, as the Supreme Court did in this case. 
 
[79] The Judge relied on para (d) of art 125(l) by holding that the Supreme Court has 
"all the powers, authorities and jurisdiction of the High Court of England in addition 
(but not in absence of), the jurisdiction of the Supreme Court. In addition, the powers, 
authorities and jurisdiction granted to the Supreme Court by section 4 of the Courts 
Act is in addition to and independent of any other powers, authorities and jurisdiction 
that the Supreme Court may have". 
 
[80] To our minds the Judge erred. Article 125(l) read as a whole, does not allow the 
Supreme Court to rely on the statutes of the United Kingdom, be they pre-22 June 
1976 or not. If jurisdiction exists under art 125(1)(a) to (c), an Act promulgated under 
art 125(l)(d) cannot confer the same jurisdiction. This would mean duplicity of 
jurisdiction, with one imported from abroad under art 125(1)(d); that Act would be ultra 
vires art 125 (l) and in contravention of art 5, which provides that the Constitution is 
the supreme law of Seychelles and that any law inconsistent with the Constitution is 
void. 
 
[81] Sub-article 125(1)(d) was therefore meant to cover a new jurisdiction, not one 
already existing in sub-article 125(l)(a) to (c); and it was meant to cover a new 
jurisdiction which had its basis in domestic law, not a foreign statute. 
 
[82] In the case before us, the Supreme Court received the UK Arbitration Act in our 
law and applied it to the facts of this case. It did so through s 4 of the Courts Act and 
it based its ruling on the Supreme Court case of Finesse. It did so as the Supreme 
Court sitting in its original jurisdiction in civil matters under art 125(1)(b) of the 
Constitution. 
 
[83] With the advent of the 1993 Constitution of Seychelles our reference point should 
be articles of the Constitution. The Supreme Court had jurisdiction expressly 
conferred by the Constitution. The court was sitting as the Supreme Court in its 
original civil jurisdiction under art 125(l)(b) of the Constitution and was deciding a case 
based on a plaint. 
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[84] Having been enjoined to exercise such constitutional jurisdiction, the Court had 
to adjudicate on the enforceability of art 146 of the Commercial Code of Seychelles. 
It was given this power by the laws of Seychelles in the form of the Commercial Code. 
It could and should have exercised that jurisdiction without having to resort to a 
jurisdiction under art 125(1)(d) of the Constitution. 
 
[85] This exercise of original civil jurisdiction should have been carried out regardless 
of the outcome of the case. A court should never seek to construct a jurisdiction in 
order to suit or accommodate the facts of the case. Given that it had jurisdiction under 
art 125(1)(b) of the Constitution, it may be argued that what the Court did was attempt 
to use powers given to the High Court under the UK Arbitration Act. However, this 
was not permissible as the Court was already so empowered by art 146 of the 
Commercial Code. 
 
[86] We note that there is an ever-increasing tendency on the part of courts in the 
Seychelles to be very quick in resorting to the power, authority and jurisdiction of the 
English High Court in attempts to do justice in a case by using the reception provisions 
of the Courts Act. Such practice however is doubtful when the law is as clear as in 
this case. 
 
[87] In our view, art 125(1)(d) grants to the Supreme Court jurisdictions other than 
civil, criminal, constitutional and supervisory jurisdiction over other bodies, as those 
are already provided in sub-article 125(1)(a) to (c). This interpretation is more in line 
with art 1 of the Constitution and the legislative supremacy of our National Assembly 
to enact laws, pursuant to art 85 of the Constitution, and an ever-increasing amount 
of foreign case laws that limit the extra-territorial application of colonial reception laws. 
 
[88] It is to be noted, however, that art 125(1) of the Constitution would not take away 
the power of the Supreme Court to seek inspiration from the common law of the United 
Kingdom as an aid to interpretation of statutes inspired by the common law or that 
from the rules, practice and precedents of the English High Court, which in the case 
of common law would not be of a binding nature. It would also not take away the 
inherent powers of the Supreme Court as received by the High Court. 

 

(c) The Constitutionality of the Treaty-Making Process Applicable in this Case 
 

[89] Our Constitution separates the three arms of Government. It grants to the 
Executive, the Judiciary and the Legislature separate and distinct powers. This 
concept of separation of powers was thought of by the French political philosopher 
Baron de Montesquieu as a means to prevent authoritarianism. He made the 
proposition that democracy and liberty are best served when the arms of the State 
exercise their powers independently from each other. 
 
[90] With the powers being exercised separately and independently there arises the 
need to ensure that one arm of the State checks and balances the powers of the 
others through an intricate constitutional oversight system. Exercised in such a 
manner, the powers of each one prevent that of the other from being supreme and 
unchecked. 
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[91] In art 49 of the Constitution, the people of Seychelles have, amongst other things, 
defined our democracy as one where there is a balance of powers between the 
Executive, Judiciary and Legislative arms of the State. 
 
[92] Our Constitution, similarly to other constitutions setting up a presidential system 
of Government, entrusted the powers of execution of international treaties to the 
President of the Republic, as part of his powers as Head of State. 
 
[93] Article 64(3) of the Constitution provides as follows: 

 

The President may receive or cause to be executed treaties, agreement or 

conventions in the name of the Republic. 

 

[94] The execution of international treaties is therefore a matter for the discretionary 
powers of the President vested in him by the Constitution. No other arms of 
Government can constitutionally and/or legally usurp or interfere with the exercise of 
that power. There is no constitutional obligation on the President that compels him to 
execute treaties, agreements or conventions. 
 
[95] The reception of those instruments or their execution would depend on the policy 
of the Government of the day, through the execution of some of those instruments by 
the comity of nations and their universal execution by the international community 
may lead the Executive with little discretion in that respect. This would be so, 
especially in international human rights matters, where even the Constitutional Court 
and this Court is empowered by the Constitution in art 48 to take judicial notice of 
international instruments containing the human rights obligations when deciding 
cases brought under Chapter Ill of our Constitution. 
 
[96] However, consonant with the balance of powers principle, the Constitution has 
set up a dualist as compared to a monist system of treaty making. The monist system 
exists only in matters of Chapter Ill relating to constitutional enforcements. Hence, 
though the President receives, executes or causes treaties and conventions to be 
executed, it is the constitutional role of the National Assembly to ratify them and cause 
them to be domesticated and be made applicable in the domestic law of Seychelles. 
This ratification, however, applies only in instances where the instruments would 
affect international relations. 
 
[97] Article 64(4) of our Constitution is relevant here and it states that: 

 

A treaty, agreement or convention of international relations which is to be or 

is executed by or under the authority of the President shall not bind the 

Republic unless it is ratified by: 

(a) An Act; or 

(b) a resolution passed by the votes of a majority of the members of the 

National Assembly. 

 

[98] Therefore, though the President starts and initiates the first step in treaty 
implementation, unless the National Assembly enacts a law or passes a resolution, 
the treaty will not be domestic law. The power is therefore shared and balanced 
between these two arms of Government in order to ensure that the President and the  
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National Assembly check each 'other, in the interest of the people of Seychelles. And 
only those instruments that are deemed in the national interest of the Republic are 
entered into by Seychelles and constrain the rights of people in Seychelles. 
 
[99] In this case, art 146 of the Commercial Code calls for reciprocity of signature or 
execution by the Executive and ratification of the New York Convention by the 
National Assembly. "Reciprocity" here can only have one meaning, it would be what 
is invited by art 1(3) of the New York Convention itself. This article allowed State 
parties to ratify or sign the New York Convention subject to non-reciprocal treatment 
for non-State parties. When the treaties, including the New-York Convention, was 
devolved by the United Kingdom upon Seychelles in June 1976, this is the treaty 
arrangement that we inherited. 
 
[100] At the time of the promulgation of the Commercial Code on 1 January 1977, art 
146 was therefore fully operational, it was working, provided that the other transacting 
State was a member of the New York Convention. As we have seen, this was so by 
virtue of the British ratification of the New York Convention and the subsequent 
Seychelles Independence Order. 
 
[101] However, it was short lived. Through the conscious and deliberate act of 
repudiation and renunciation in 1979, the New York Convention ceased to have its 
domestic application, though the text of the art 146 and others remained part of our 
domestic law. This article needs to have life breathed in into in order to waken it from 
its slumber. The only way is to follow the dictate of our supreme law. 
 
[102] In 1993, the Seychelles enacted its Constitution. In order to give life to the New 
York Convention in our domestic law, the President would have to execute it and the 
National Assembly would have to ratify it. Ratification may properly be done in this 
case by way of a resolution of the National Assembly, given the existing provisions of 
art 146 of the Commercial Code. 
 
[103] This Court only adjudicates on laws properly enacted by the National Assembly 
and assented to by the President. This Court cannot usurp the powers of the National 
Assembly and the President to implement international instruments in the domestic 
law of the Republic, irrespective of how important the parties may feel the instruments 
to be. 
 
[104] If in all his wisdom the President of the Republic feels that it is not in the best 
interest of the Republic to execute or cause the execution of the New York 
Convention, the Court cannot execute or cause its execution by resorting to an 
execution done by another sovereign state. This is not constitutionally possible. To 
do so would be to disrespect the balance of powers and would be an intrusion on a 
presidential prerogative. 
 
[105] We take judicial notice that there are many other areas of law where the 
repudiation of the colonial treaty arrangements in 1979 may have affected or could 
potentially affect the application of the law. For example, the Extradition Act is 
dependent on treaty arrangements in order to allow Seychelles, based on reciprocity, 
to extradite persons to other states. So far, only Kenya and the United Kingdom has 
been scheduled as applicable jurisdictions and no new extradition treaties have been 
entered into with a foreign state under s 3(1)(b). 
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[106] The same applies to mutual assistance in criminal matters under the Mutual 
Assistance in Criminal Matters Act. Even there, there would be a need for us to comply 
with the dictate of the provisions of our Constitution. No bilateral or multilateral mutual 
assistance in criminal matters treaties have been entered into by Seychelles under s 
4(1)(b) since the promulgation of this Act in 1995. 
 
[107] The Court cannot have recourse to colonial treaties executed by the United 
Kingdom given the constraints of art 64 of the Constitution. It may be advisable that 
the President and the National Assembly consider doing an evaluation of our situation 
in that respect and ensure that priority is given to execution and domestication of the 
relevant international instruments which are in our national interest, including the New 
York Convention. 
 
[108] The Constitution of 1993 is fundamentally based on the doctrine of separation 
of powers. The duty of the Judiciary is to interpret the existing laws. Article 64 of the 
Constitution specifically grants the President, as Head of State, the power to decide 
on whether to  sign, ratify, or accede to any international treaties and the Legislature 
to pass the necessary laws once ratified and acceded to as part of the dualist system 
reflected within the said article. 
 
[109] It would be improper for the Judiciary to usurp the powers in this arena as it is 
vested in the Executive and based on government policy. If any lacunae exist as 
suggested in this judgment, the concerned authorities should move to ensure that 
necessary steps are taken to fill up the void for the benefit of the nation. 
 
[110] For the aforementioned reasons, we proceed to hold as follows: 

 
1. With respect to Ground 4 of Vijay's appeal, we find that the trial Judge 

erred in finding that provisions of s 4 of the Courts Act applied in 
Seychelles to enable the powers, authorities and jurisdiction of the High 
Court in England to be exercised by the Supreme Court of Seychelles 
in addition to (but not in the absence of) the jurisdiction of the Supreme 
Court. 
 
Ground 4 of Vijay's appeal is therefore upheld. 
 

2. With respect to Grounds 1 to 4 of EEEL's cross-appeal, we find that the 
trial Judge did not err in: 
i. Treating the issue as one of enforcement under the New York 

Convention instead of treating it as one of enforcement under arts 
146-150 of the Commercial Code (Ground 1); 

ii. Holding that arts 146-150 of the Commercial Code did not have 
legal effect since Seychelles is not a party to the New York 
Convention (Ground 2); 

iii. Holding that there was no reciprocity in terms of art 146 of the 
Commercial Code between Seychelles and France (Ground 3); 
and 

iv. Holding that reciprocity in terms of art 146 of the Commercial Code 
would have been applicable solely if Seychelles was a party to the 
New York Convention (Ground 4). 
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Ground 1 to Ground 4 of EEEL's cross-appeal are therefore dismissed 
with costs to the appellant/cross-respondent. 
 

[111] We therefore hold that the Award, referred to herein, is not enforceable in the 
Seychelles. 
 
[112] We therefore proceed to hold as follows: 
 

The New York Convention is not applicable to the Seychelles and accordingly 
arts 146 to 150 of the Commercial Code have no legal effect. 

 

[113] In view of our conclusion here above, there is no necessity to consider the other 
grounds of appeal. 
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VIELLE v ALBERT 
 
G Dodin J 
14 December 2017  CC 29/2016; [2017] SCSC 1247 
 
Delict – nuisance – damages  
 
The respondent repeatedly played loud music with political overtones, causing 
serious disturbance to the neighbourhood. The plaintiff sought a permanent order 
from the court and damages on the basis of nuisance. 
 
JUDGMENT For the plaintiff. 

 
HELD 

1 The tort of nuisance is proved if the acts complained of exceed the ordinary 
standards of the neighbourhood. 

2 The character of the neighbourhood determines the acceptable duties of each 
neighbour. 

3 There is no absolute standard for nuisance by noise or smell. 
4 It is a question of degree whether the interference with comfort or inconvenience 

is sufficiently serious to constitute a nuisance.  
5 There is a liability in tort for nuisance only if the damage exceeds the measure of 

the ordinary obligation of the neighbourhood.  
 

Legislation  
Civil Code, arts 1382, 1383 
 
Cases 

Andre Bouchereau and Another v Johny Francois (1980) SLR 80 
De Silva v UCPS CS 237/1993 
Hallock v Green (1979) SLR 72 
Laporte v Berjaya Beau Vallon Bay (2002-2003) SCAR 135 
 
Counsel F Elizabeth for the plaintiff  

A Amesbury for the defendants 
 
G DODIN J 
[1] The plaintiff and the defendants are neighbours in the housing estate of Ile 
Perseverence. The plaintiff lives with her 17 year old son who at the relevant time was 
preparing for and taking his final examinations. The defendants were and are still living 
together as a common law unmarried couple. According to the testimony of the 
plaintiff, the plaintiff and the defendants were on good terms initially but during the 
Presidential election campaign at the end of 2015, the defendants started playing loud 
music usually with political overtones and repeatedly causing serious disturbance to 
the neighbourhood. 
 
[2] In January 2016, the 2nd defendant attempted to assault another neighbour, Marie 
Cecile Brioche. The police were called and the defendants suspected that the plaintiff 
had called them. The situation then got worse. The plaintiff got her lawyer to write to 
the defendants and also wrote to the District Administration and the Commissioner of 
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Police for assistance. All the efforts by the District Administration and the police to 
maintain the peace and quiet of the neighbourhood came to nought according to the 
plaintiff because the defendants would turn down the music as soon as they became 
aware that the police arrived but turned it up again when they left. 
 
[3] According to the plaintiff she was living in a constant state of fear because apart 
from the loud music, the 2nd defendant had threatened to cause her harm and she had 
to install closed circuit TV cameras around her home. She testified however that after 
she obtained a court order for interim relief in April 2014, the situation improved and 
when the Court gave a contempt of court order against the defendants much of the 
peaceful and quiet atmosphere returned. The plaintiff therefore wants the Court to 
make the interim order permanent and to award her damages at R 600,000, being R 
100,000 each for inconvenience, mental anguish, trauma, mental stress, emotional 
stress and mental torment. 
 
[4] Sub-Inspector Marie Andre Aimable testified that she was directed by 
Superintendent Francois Freminot to conduct investigations into the complaints of 
disturbance at the Perseverence Housing Estate. Apart from her own observations, 
she interviewed some neighbours, namely Tara Roseline, Marie-Cecile Brioche, Jane 
Agricole, Frieda William, Florise Sauzier and Sterina Julie. All indications showed that 
the problem was loud music emanating from the defendants. She compiled a report 
which was forwarded to the Attorney-General for action but she was not aware of the 
decision of the Attorney-General after that. 
 
[5] Marie Cecile Brioche testified that she is a neighbour of the defendants at 
Perseverence. She testified that occasionally both she and the defendants played loud 
music but not at hours which would disturb the neighbours. Occasionally her husband 
would approach the defendants to ask them to turn the music down a bit. On 2 January 
2016 when she was at home and was listening to a song by Frank Pierre the 1st 

defendant came to her veranda and told her to turn down her music as it was 
disturbing her. She did after telling the 1st defendant that she would also call the police 
when they, the defendants, played loud music. She testified that since then it seems 
the defendants kept playing all sorts of loud irritating music, some political, some with 
insults or sarcastic lyrics. 
 
[6] She further testified that on 21 January, whilst doing some work outside the house 
humming to the tune of a song titled "ou pa pou anpandan", the 1st defendant came to 
her compound and swore at her. She also swore back at her and she left. Then later 
the 2nd defendant came into her house and she went and met him under the veranda. 
The 2nd defendant pushed a finger under her nose and told her to stop fighting with 
his wife and wanted to fight her. She stood her ground and her husband came and 
separated them. She was not aware who called the police but the police came and 
restored peace. The police asked her to record a complaint but as she was going to 
Copolia that day she did not do so and then decided not to proceed with a complaint. 
 
[7] Michel Payet, the son of the plaintiff testified that in 2015 to 2016 he was studying 
to take 9 "O levels". It was difficult to do so at his mother's place where she lived as 
defendants kept playing loud music sometimes until very late at night. When things 
got worse he had to go to his father's place at St Louis or at his grandmother’s place  
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at Petit Paris. He took his mock exams in February and his finals in May 2016. He 
passed all his papers but he believed he could have done much better without the 
undue disturbances from the defendants. 
 
[8] The defendants maintained in defence that the plaintiff’s grievance is not because 
of loud music but because of their different political affiliation and because the 2nd 

defendant is a political activist for the opposition. They deny playing loud music or any 
music at all and that they had attended meetings with the District Administrator and 
Housing Officer which found the complaints to be unfounded and investigations by the 
police found the complaints to be baseless. The defendants moved the Court to 
dismiss the plaint and in addition to order the plaintiff to desist from making malicious 
and unfounded allegations against them. 
 
[9] Rennick Mathiot testified in defence that he had never played loud music as he 
was the coach/player of the Perseverence football team and always left home at 4.15 
pm and returned around 7.15pm. He only became aware of the complaints when he 
was asked to give a statement by the police and later he was called to attend anti-
social meetings. However he admitted later that he did play loud music for special 
occasions like birthdays but not later than 8 to 8.30 pm. 
 
[10] The 2nd defendant admitted in cross-examination that he had an amplified music 
system and that police came to his house many times when he was at home to 
investigate complaints. He also admitted that he did go onto the veranda of Mrs Marie-
Cecile Brioche but maintained that he only spoke to her in a calm manner although in 
the same breath he admitted that he was not on good terms with Marie-Cecile Brioche.

 
 
[11] He testified that after the court order issued against the defendants and the 
contempt of court order, he took away the music system and left it with the brother of 
the 1st defendant. He only has a small radio which the family now used. However, he 
admitted that on 1 May 2016, he was playing music when the police came to his house. 
 
[12] The 2nd defendant maintained that he and the 1st defendant are not liable to the 
plaintiff for nuisance and moved the Court to dismiss the plaint against them. 
 
[13] Both counsel made extensive submissions on the definitions of nuisance and both 
agree with the principles set out in the cases of Andre Bouchereau v Johny Francois 
(1980) SLR 80; Laporte v Beriaya Beau Vallon Bay (2002-2003) SCAR 135; Hallock 
v Green (1979) SLR 72; De Silva v UCPS CS 237/1993 . These can be summarised 
as follows: 

 

i. The tort of nuisance will be proved if the acts complained of exceed the 
ordinary standards of the neighbourhood. 

ii. The character of the neighbourhood determines the acceptable duties 
of each neighbour / the character of the neighbourhood is very relevant. 

iii. There is no absolute standard for nuisance by noise or smell. 
iv. It is a question of degree whether the interference with comfort or 

inconvenience is sufficiently serious to constitute a nuisance. 
v. The defendant is liable in tort for nuisance only if the damage exceed 

the measure of the ordinary obligations of the neighbourhood. 
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[14] Counsel for the plaintiff submitted that under arts 1382 and 1383 of the Civil Code, 
however careful or prudent one has been, if one's action affects the rights of 
neighbours beyond what is the measure of ordinary obligations of the neighbourhood, 
the action constitutes a fault which attracts civil liability and the award of damages. 
 
[15] Counsel for the defendant submitted along similar lines concluding that " the court 
needs to be satisfied that it is a question of degree whether the interference with 
comfort or inconvenience is sufficiently serious to constitute a nuisance and only then 
can the defendant be declared to be in tort for nuisance only if damage exceeds the 
measure of the ordinary obligations of the neighbourhood". 
 
[16] Generally, noise can be defined as any unwanted sound which could occur 
unexpectedly, or be too loud or repetitive. At certain decibels, it can be hazardous to 
health and is considered as environmental pollution and can be a major source of 
stress. Noise can become a nuisance if it becomes an unlawful interference with a 
person's use or enjoyment of land or of some right over, or in connection, with it. The 
process of determining what level of noise constitutes a nuisance can be quite 
subjective. For instance, the level of noise, its location, its length and timing may be 
taken into consideration in ascertaining whether a nuisance has actually occurred. 
The common law does not give a definitive time limit on how long the noise has to go 
on for it to become a nuisance, but it must be more than temporary and the longer one 
has endured the noise nuisance then the more serious would be the case. 
 
[17] Noise can also be a potent weapon with which to annoy and hence can emanate 
from a malicious act of a provoking person by using noise deliberately to annoy 
another. Hence if a neighbour has some imagination and emits unusual or unexpected 
noise to aggravate another then this might still be capable of being an actionable 
nuisance. 
 
[18] A further problem lies in determining whether the plaintiff has suffered harm. The 
law is fairly certain where one suffers from a diagnosable physical problem, such as 
deafness or tinnitus. However, where noise nuisance is concerned the law is still in its 
infancy where psychological illness occurs as a direct result of the noise nuisance, 
hence whether and how much damage can be awarded is a matter of conjuncture 
based on the circumstances of each case. 
 
[19] Having heard the evidence of the plaintiff and the witnesses for the plaintiff, having 
considered their consistency and demeanour I am convinced that they were truthful in 
their averments. On the other hand I find the evidence of the 2nd defendant to be 
lacking in consistency and his answers to be evasive and not at all convincing. 
Considering the residential area in question, it is obvious to any reasonable person 
that the playing of loud music would in effect resound in the neighbourhood and cause 
serious nuisance to the neighbours in such a close proximity. 
 
[20] Applying the principles elucidated above to the evidence adduced in this case, I 
find that the plaintiff has established her case on balance of probabilities to the 
satisfaction of the Court. I find that the defendants did in fact play loud music during  
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the period in question and even at some later stage in spite of the interim order of the 
court to desist from playing loud music which would amount to nuisance. I find the 
defendants liable to the plaintiff for the tortious acts of nuisance as pleaded. 
 
[21] In considering whether damages should be paid for the nuisance as proved, the 
Court must look at the inconvenience proved from a reasonable point of view and 
damages should be determined on the basis of what is fair and reasonable. See the  
cases of De Silva v UCPS and Laporte v Beriaya. In the actual case damages claim 
is not for actual loss but rather compensatory and punitive. The Courts have not been 
consistent in the award of damages in noise nuisance cases, for the simple reason 
that each case depends on its uniqueness in loudness, duration, repetition, intention 
and ability re-remedy. Where the nuisance can be remedied and has indeed been 
brought to an end, punitive damages may not be as important as when the perpetrator 
persists in disregard of lawful means to bring the nuisance to an end. 
 
[22] Considering the actual case, I find that claims for moral damage and each 
particular thereof to be on the high side and also repetitive. I am also mindful of the 
interim injunction issued by this Court dated 21 April 2016 which I consider to be part 
of the remedy to bring the nuisance to an end at the peril of the defendants should 
they proceed to defy the injunction. Consequently I award the following relief in the 
form of damages to the plaintiff:  
 

Moral damages for inconvenience R 25,000;  
Moral damages for mental anguish, mental stress and mental torment jointly 
R 25,000; 
Moral damages for emotional distress R 15,000.  
I make no award for trauma which should be medically proved. 

 
[23] I therefore enter judgment as follows in favour of the plaintiff: 
 

a. I make the following orders against the defendants jointly: 
i. I issue a permanent injunction against the defendants by 

ordering the defendants not to play loud amplified music 
unless otherwise authorised by this Court or the 
Commissioner of Police upon application for a special 
occasion, purpose and duration. 

ii. I further order the defendants not to trespass onto the 
property of the plaintiff or cause any person or object to be 
placed or directed at the property of the plaintiff which 
purpose is to disturb the peace and quiet of the plaintiff her 
family or her invitees. 

b. I award damages to the plaintiff as follows: 
i. Moral damages for inconvenience R 25,000; 
ii. Moral damages for mental anguish, mental stress and 

mental torment jointly R 25,000; 
iii. Moral damages for emotional distress R 15,000. 

 
Total damages Seychelles Rupees Sixty-Five Thousand (R 65,000) 

 
[24] I award costs to the plaintiff. 
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