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PETITIONS HEARD BY THE
CONSTITUTIONAL COURT
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CONSTITUTIONAL APPEALS
HEARD BY THE COURT OF
APPEAL

Judgments delivered concerned
a broad range of constitutional
provisions, with most concerning
rights protected in the Charter
of Fundamental Rights in the
Constitution and matters relating
to the separation of powers.
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The Constitutional Court hears matters relating to the
interpretation and application of the Constitution
providing practical and substantive content to its
provisions. If appealed, these are heard in the Court
of Appeal.

Faure v Prea & Anor (CP 08/2019) [2019] SCCC
11 (29 November 2019).

In 2019, the Constitutional Court and the Court of
Appeal delivered a number of decisions that
concerned a broad range of constitutional provisions,
with most concerning fundamental rights protected
and matters relating to the separation of powers. This
review does not summarise each of the cases, but
rather addresses those of particular interest. The
cases are addressed according to the primary Charter
right invoked, or key principle addressed. Hyperlinks
are provided to the judgments as published on
Seylii.org.

Bordino v Government of Seychelles (MA18/
2019) [2019] SCCC 13 (10 December 2019).

The Constitutional Court decisions handed down in
2019 were as follows:
Mellie v Government of Seychelles (MA 15/2019
and MA 16/2019 arising in CP 04/2018) [2019]
SCCC 1 (29 January 2019).
Volcere v Minister for Home Affairs & Ors (CP
10/2017) [2019] SCCC 2 (31 May 2019).
Geers v Government of Seychelles & Ors (CP
01/2018) [2018] SCCC 3 (31 May 2019).
Mellie v Government of Seychelles & Ors (CP
04/2018) [2019] SCCC 5 (25 June 2019).
Albert v The Government of Seychelles (CP
5/2018) [2019] SCCC 6 (9 July 2019).
Forte & Anor v Attorney-General (CP 04/2019)
[2019] SCCC 7 (13 August 2019).
Faure v Prea & Anor (CP 08/2019) [2019] SCCC
8 (17 September 2019).
Faure v Prea & Anor (CP 10/2019) [2019] SCCC
9 (17 September 2019).
Green v Payette & Ors (CP 03/2019) [2019]
SCCC 10 (15 October 2019).

Assemblies of God v Government of Seychelles &
Anor (MA 221/19) [2019] SCSC 12 (26
November 2019).

The Court of Appeal constitutional decisions in 2019
were as follows:
Karunakaran v The Constitutional Appointments
Authority & Ors SCA 04/2018, [2019] SCCA 17
(21 June 2019) (four judgments) Appeal
Dismissed.
President Faure & Ors v Amesbury & Anor SCA
07/2018, [2019] SCCA 3 (10 May 2019) (two
judgments) Appeal Dismissed.
Karunakaran v The Tribunal & Anor SCA
05/2018, [2019] SCCA 34 (10 September 2019)
Appeal Dismissed.
Karunakaran v The Tribunal & Anor SCA CP
06/2018, (21 June 2019) Appeal dismissed.
Geers v Attorney General SCA 02 & 05/2019,
[2019] SCCA 42 (17 December 2019) (three
judgments) Appeal dismissed, counter-appeal
allowed.
Mellie v Government of Seychelles & Anor SCA
03/2019, [2019] SCCA 40 (17 December 2019)
Appeal Dismissed.
Two cases have been heard in the Court of Appeal
but the judgments are pending:
Minister for Home Affairs & Ors v Volcere SCA
04/2019.
Forte & Anor v Attorney General SCA 06/2019.
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Right to equal protection of the law
27. (1) Every person has a right to equal
protection of the law including the
enjoyment of the rights and freedoms
set out in this Charter without
discrimination on any ground except as
is necessary in a democratic society.
(2) Clause (1) shall not preclude any
law, programme or activity which has as
its object the amelioration of the
conditions of disadvantaged persons or
groups.
One case heard by the Court of Appeal concerned the
right to equal protection of the law.
Faure & Ors v Amesbury & Anor (SCA CL
07/2018) [2019] SCCA 3
This case concerned the constitutionality of a
restriction in the Human Rights Commission Act
(HRCA). The respondent, the leader of a political
party, had applied for the position as Human Rights
Commissioner. The HRCA prevented members of
political parties from holding positions as Human
Rights Commissioners. Section 6(2)(b) of the HRCA
required persons holding office in, or an employee
of, a political party to have a cooling off period of
one year after ceasing to hold office.
The Constitutional Court in Amesbury v Faure & Ors
(CP 06/2018) [2018] SCCC 16 had held that section
6(2)(b) of the Act was an unconstitutional
discrimination against persons who held office in
political parties. It thus declared the provision void.
The constitutional petition with regard to section 5
and the remainder of section 6 was, however,
dismissed.
On appeal, the appellants argued that the
Constitutional Court was incorrect to declare that
section 6(2)(b) was unconstitutional, or alternatively
that the court ought to have ordered a shorter cooling
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off period. They argued that the restriction in section
6(2)(b) was necessary in a democratic society in
order to preserve the independence of the
Commission.
The Court of Appeal (per Twomey, JA with
MacGregor P, Fernando, Pillay JJA concurring)
accepted that the aim of the Act was to have
apolitical members of the Commission and to permit
a public perception that the members of the
Commission were neutral,
impartial and
independent. The Court supported the approach of
the Constitutional Court with regard to the test for
constitutionality when dealing with Article 27 in that
any limitation of the right to equality must be
justified on the basis of necessity in a democratic
society.
The Court held that the restriction on the eligibility
of active politicians from serving as Commissioners
served a legitimate purpose of safeguarding the
independence of the Commission. However, the
imposition of the cooling off period was found to be
unexplained. The Court held that:
This was not cogently argued at the
court below or before us. While the
authorities cited by the Appellants,
mainly cherry-picked from other
jurisdictions, explain the necessity of
rational intelligible differentia in
limitations to rights, they do not explain
the arbitrariness of the one year period
imposed…. a legislative provision
which discriminates between persons
must be related by necessity to the
accomplishment of some legitimate
purpose. (paras 21- 22).
Citing American jurisprudence on equality (Gulf
Colorado & Santa Fe Railway v. Ellis 165 U.S. 150
(1897), 165-66, and FS. Royster Guano Co. v.
Virginia 253 U.S. 412 (1920), 415) as well as
Seychellois case law on Article 27 (Mancienne v The
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Attorney General (1996-1997) SCAR 163; Aimée v
Simeon (2000-2001) SCAR 103) the Court held that
that:
classification must be founded on
intelligible
differentia
which
distinguishes between those in the
group and those left out of the group,
and that the differential must have a
rational relation to the object sought to
be achieved. (Para 25).
The Court reiterated that it would be cautious about
conducting a rationality test on classifications
created by legislation. However, it held that the
objective of the cooling off period had not been
shown to override the constitutionally protected
freedom, and had not been shown to be rationally
connected to the objective of the Act. It was therefore
arbitrary, unfair and based on irrational
considerations. The appeal was dismissed in its
entirety.
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Green v Payette & Ors (CP 03/2019) [2019] SCCC
10
This case concerned the constitutionality of the
succession rules in the Civil Code, in particular
Article 920.
The facts of the case concerned a gift inter vivos in
excess of the disposable portion as provided in
Article 913 of the Civil Code. As the Constitutional
Court had already addressed the constitutionality of
Article 913 in the case of Durup v Brassel (which
was not appealed), the referral to the Constitutional
Court was limited to Article 920. Article 920
concerns the remedy for gifts contrary to Article 913.
It provides that: ‘Dispositions either inter vivos or by
will which exceed the disposable portion shall be
liable to be reduced to the size of that portion at the
opening of the succession.’ Despite the close
relationship between Articles 913 and 920, the
Supreme Court referred the matter to the
Constitutional Court ‘out of an abundance of
caution’ (para. 50).

Right to property
26. (1) Every person has a right to
property and for the purpose of this
article this right includes the right to
acquire, own, peacefully enjoy and
dispose of property either individually
or in association with others.
(2) The exercise of the right under
clause (1) may be subject to such
limitations as may be prescribed by law
and necessary in a democratic society…
Two Constitutional Court cases addressed the right
to property: Green v Payette & Ors and Albert v The
Government of Seychelles. The case of Assemblies of
God v Government of Seychelles & Anor also raised
this right in the petition, but the substantive case
remains pending.

After swiftly concluding that provisions in the Code
for reducing the disposition of gifts inter vivos
constitute a limitation of Article 26 of the
Constitution, the key issue was whether the provision
constituted a permissible limitation under Article
26(2) and met the criteria of prescribed by law;
necessary in a democratic society; and proportionate
(as per the test in Sullivan, para. 39). In deciding
whether the latter conditions were met, the decision
in Durup was determinative – the Court held that the
‘Court cannot depart from the decision in Durup v
Brassel’ (para. 56) and that the two provisions
(Articles 913 and 920) were linked insofar as they
depend on each other (para. 78). In relation to the
requirement that the limitation be necessary in a
democratic society, the Court concluded:
In light of all the above we cannot find
otherwise than that the finding in Durup
v Brassel in relation to Article 913 must
extend to Article 920 and the
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corresponding provisions of Chapter III
of Title II of Book III, with the result
that Article 920 and the corresponding
provisions of Chapter III of Title II of
Book III are also necessary in a
democratic society.
This was also the case for assessing the issue of
proportionality – where the Court again deferred to
the decision in Durup, which spoke of the ‘pressing
social need to protect the reserved heirs from total
and unjust disinheritance from a succession in which
they are entitled to the benefit of third parties’ (para.
80).
The Court thus concluded that Article 920 ‘and the
corresponding provisions of Chapter III of Title II of
the Civil Code’, read with Article 913, are permitted
limitations in terms of Article 26(2) of the
Constitution. The petition was accordingly
dismissed.
It is worth noting that the Civil Code of Seychelles
Bill, which is currently awaiting a third reading
before the National Assembly, will introduce the
concept of testamentary freedom – doing away with
the provisions at issue in this case.
Albert v The Government of Seychelles (CP
5/2018) [2019] SCCC 6
This case also concerned the right to property. The
question in this case was whether a policy statement
concerning vertical integration in the tourism sector
(the Policy) constituted a permissible limitation of
the right to property. The petition was granted on the
basis that the Policy was not prescribed by law.
In determining the scope of Article 26(1), the Court
referred to jurisprudence relating to Protocol 1 of the
European Convention of Human Rights. Referring to
similarities in the protection afforded by the Protocol
and the Constitution, the Court chose to take ‘judicial
notice’ of the jurisprudence of the European Court of
Human Rights (ECtHR) (citing Article 48 of the
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Constitution, para. 36), in particular the case of
Sporrong and Lonroth v Sweden (1983) 5 ECHR.
The limitation in that case arose from property
development restrictions imposed by the
government. The ECtHR found that: ‘although
legally the owner’s title to the property remained
intact, in practice the possibility of exercising the
right to property was significantly reduced’ – giving
rise to rights that were ‘precarious and defeasible’
(para. 39). Applying this to the present facts, the
Constitutional Court determined that the Policy
interfered with Mr. Albert’s property rights protected
under the Constitution insofar as his right to
peacefully enjoy his property ‘became precarious
and defeasible as a result of the publication of the
policy’ (para. 40).
The Court thus adopted a broad understanding of the
scope of the right to property (para. 43):
Accordingly, ownership that is derived
from property is an enumeration of the
benefits that may be obtained from
things. It is abundantly clear that our
law permits owners of property to do
whatever they wish with their property,
subject to complying with the law. It is
the widest right to enjoy and dispose
freely of things to the exclusion of
others, subject to compliance to the law.
This would include investing of one’s
properties in return for profits or
dividends in any legitimate businesses,
without unconstitutional or illegal
hindrances. That is what is termed as the
‘right to peacefully enjoy’ of property
under article 26(1).
Having found the right to have been interfered with,
the Court then considered whether the Policy met the
requirements to be considered a permissible
limitation. The Court found that the Policy fell within
one of the exceptions listed in Article 26(2) having
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been made in the interests of the Seychelles’ public
at large (para. 51). The Court also considered that the
limitation may be necessary in a democratic society
in order to prevent anti-competitive behaviour in the
marketplace. Applying the proportionately test, the
Court further noted that ‘many modern day
democracies to which we seek and obtained our
democratic values and inspiration … have laws
which reflects the vertical integration policy as set
out in the Petition’.
The Policy was not, however, prescribed by law.
Referring to the rule of law as ‘an integral part of our
democratic society’, the Court explained (para. 61):
It was a policy drafted by the Executive
arm of the state, through the ministry
responsible for tourism. Having done so
the government sought to enforce it by
compelling the different stakeholders in
the tourism industry, including the
Petitioner, to comply with its
provisions. This, they cannot do, as it
will take a law and only a law to curtail
or limit the exercise of a constitutional
right to protection of property, there
being
no
longer
constitutional
provisions for the Executive to rule by
decree in our law.
The Court thus found in favour of the Petitioner and
declared the Policy void.
Right to a fair and public hearing
19. (1) Every person charged with an
offence has the right, unless the charge
is withdrawn, to a fair hearing within a
reasonable time by an independent and
impartial court established by law.
Two cases addressed the right to a fair trial in the
context of criminal proceedings: Mellie v
Government of Seychelles (Constitutional Court and
Court of Appeal judgment); and Forte & Anor v
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Attorney-General (Constitutional Court judgment,
pending appeal). The cases both raise important
issues relating to the position of the Constitutional
Court in the judicial hierarchy and its role vis-à-vis
the Court of Appeal. The judgments draw clear
boundaries between the appellate jurisdiction of the
Court of Appeal, and the jurisdiction of the
Constitutional Court. Furthermore, there were three
cases involving former Judge Karunakaran which
raised questions of the right to fair procedure in the
preliminary stages of a disciplinary complaint
against a judge and in proceedings before the
Constitutional Court.
Mellie v Government of Seychelles & Anor SCA
03/2019, [2019] SCCA 40
This case concerned an alleged miscarriage of
justice. The petitioner, Mr. Mellie, alleged that he
was unlawfully arrested, detained and convicted in
1997 for trafficking in a quantity of cannabis resin,
claiming that the drug was ‘planted’ in his shop by
the police.
The Constitutional Court dismissed the petition in
Mellie v Government of Seychelles & Ors
(CP04/2018) [2019] SCCC 5 (25 June 2019). In so
doing, the Court was clear that it is not an appellate
court sitting over the decision of the Supreme Court
and the Court of Appeal. Rather, its jurisdiction is
limited to assessing whether there had been a
miscarriage of justice violating the petitioner’s
constitutional rights (para 27). In this respect, and
citing
South
African
jurisprudence,
the
Constitutional Court concluded that the petitioner
must be able to show that the matter is constitutional
or that it raises an arguable point of law of general
public importance in order to engage the
Constitutional Court’s jurisdiction (para. 28). Having
found that the petitioner ‘failed to cogently raise a
constitutional issue’ (para 30), and that the petition
was brought well out of time, the Constitutional
Court rejected the petition as ‘desperate, frivolous
and vexatious’ (para. 39).The Court of Appeal
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dismissed the appeal by the petitioner (then
appellant), thereby upholding the Constitutional
Court decision. The Court of Appeal confirmed that
the Constitutional Court had the power to hear a
constitutional petition alleging a miscarriage of
justice arising out of a breach of the appellant’s
rights. It correctly, however, determined that no such
miscarriage of justice had occurred. The Court of
Appeal emphasized the need for finality in criminal
matters – noting that disagreement with the Court of
Appeal’s assessment of the facts is not sufficient to
constitute a breach of fair trial rights (para 13). The
Court referred to the need to balance the right to a
fair hearing with the need for finality of judgments.
Citing local and international jurisprudence, the
Court noted: ‘there can be no collateral challenge to
a conviction based on constitutional grounds where
the conviction has been upheld by a final judgment
of the Court of Appeal’ (para 15). It added a
qualification (citing Lord Bingham in Hinds):
It would be undesirable to stifle or
inhibit the grant of constitutional relief
in cases where a claim to such relief is
established and such relief is
unavailable or not readily available
through the ordinary avenue of appeal.
As it is a living, so must the constitution
be an effective instrument. But Lord
Diplock’s salutary warning remains
pertinent: a claim for constitutional
relief does not ordinarily offer an
alternative means of challenging a
conviction or a judicial decision, not an
additional means where such a
challenge has been made and rejected…
As the petitioner had not raised a prima facie case
that his constitutional rights had been infringed, the
Court dismissed the appeal.
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Forte v Attorney General (CP04/2019) [2019]
SCCC 7
Similar issues were raised in Forte & Anor v
Attorney General. The petition was rejected on the
basis of preliminary objections. This decision, along
with the Supreme Court’s decision in the same case,
are both currently pending before the Court of
Appeal.
The case concerns the conviction and sentence of Mr.
and Mrs. Forte, who were each found guilty and
sentenced to 30 years and 27 years (to be served
concurrently) for importation of drugs and
conspiracy of the same. They alleged that the
conviction and sentence infringed their rights under
Articles 16; 18(14); 19(1), (3) and (11); and 27. The
crux of the petition was the petitioner’s right to be
sentenced fairly and proportionately and the right to
a fair charge being laid against them. They also
challenged the constitutionality of section 30(2) of
the Prison Act – though this was dismissed for
having already been addressed by the Constitutional
Court (the decision of which was upheld on appeal –
see para. 15).
Article 46(4) was ultimately central to the
Constitutional Court’s decision. This provides that:
(4) Where the Constitutional Court on
an application under clause (1) is
satisfied that adequate means of redress
for the contravention alleged are or have
been available to the person concerned
in any other court under any other law,
the Court may hear the application or
transfer the application to the
appropriate court for grant of redress in
accordance with law.
The Constitutional Court again highlighted the
distinction between the Court of Appeal and the
Constitutional Court. Citing Brioche v AttorneyGeneral (CP 6/2013) [2013] SCCC 2 (para. 11), it
quoted:
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It is important to point out to the
petitioners, if only to avoid multiplicity
of proceedings, that the Constitutional
Court, is not an appellate Court in
respect of decisions of the Supreme
Court that aggrieve them. The appellate
Court is the Court of Appeal. A criminal
trial of course involves the observance
of the Seychelles Bill of Rights
including the right to a fair trial/hearing
and the right to equal protection of the
law. Recourse to the Constitutional
Court should not be used to deter the
progress of a criminal trial with matters
that arise time and again in the conduct
of criminal proceedings under the guise
of enforcement of constitutional rights.
The Court thus took the view that ‘the petitioners can
move for relief by way of appeal’ and that ‘the reliefs
which centre round the trial Court’s judgment and the
sentence are more appellate than constitutional’. The
Court thus dismissed the petition.
Karunakaran v Constitutional
Authority & Ors SCA CP 04/2018

Appointments

This case discussed the right to a fair trial in civil
proceedings (Article 19(7)) and raised the question
of whether an individual ought to be given an
opportunity to be heard prior to the decision to set up
a Tribunal of Inquiry under Article 134 of the
Constitution.
Article 19(7) provides that:
(7) Any court or other authority required
or empowered by law to determine the
existence or extent of any civil right or
obligation shall be established by law
and shall be independent and impartial,
and where proceedings for such a
determination are instituted by any
person before such a court or other

authority the case shall be given a fair
hearing within a reasonable time.
Article 134(2) states further that:
(2)
Where
the
Constitutional
Appointments Authority considers that
the question of removing a Justice of
Appeal or Judge from office under
clause (1) ought to be investigated (a) the Authority shall appoint a tribunal
consisting of a President and at least two
other members, all selected from among
persons who hold or have held office as
a Judge of a court having unlimited
original jurisdiction or a court having
jurisdiction in appeals from such a court
or from among persons who are eminent
jurists of proven integrity; and
(b) the tribunal shall inquire into the
matter, report on the facts thereof to the
Authority and recommend to the
President whether or not the Justice of
Appeal or Judge ought to be removed
from office.
The matter concerned the decision of the
Constitutional Appointments Authority (CAA) to set
up the Tribunal of Inquiry to investigate whether or
not the appellant should be removed from the
position as Judge. The appellant, a former Judge,
challenged the consideration process by the CAA to
set up a Tribunal at which he was later found to have
committed misconduct and recommended removal.
He challenged the consideration process on the
ground that he ought to have had an opportunity to
be heard prior to the decision being taken. The
Constitutional Court held that the CAA was not
under any legal requirement to hear the Petitioner
before or at the time it met to consider whether a
Tribunal of Inquiry needed to be set up to hear the
complaint. Therefore, it held that the Petitioner’s
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right to a fair hearing or the doctrine of audi alteram
partem were not violated by the CAA. The
appointment of the Tribunal of Inquiry was therefore
in accordance with the provisions of the Constitution
and the law.
On appeal, There were three judgments read by the
President of the Court of Appeal (MacGregor P),
Justice Robinson and Judge Govinden respectively.
The President of the Court of Appeal, with Justice
Renaud concurring, dismissed the appeal stating that
the grounds of appeal held no merit. They held that
in Article 134, the act of the CAA to ‘consider’
whether to set up a tribunal and the ‘inquiry’ into the
conduct of a Judge by a tribunal were two separate
acts. The Court held further that constitutionally, the
Tribunal, once set up, was required to hold the
inquiry into misconduct or inability to perform the
functions of the Judge. The act of considering to set
up the Tribunal by the CAA was not a determination
for the purpose of Article 19(7) of the Constitution
(the right to a fair hearing in civil cases). They held
further that the requirement of what constituted
adequate consideration would be determined in the
circumstances of the case. In this particular case, the
members of the CAA had expressly stated that they
had considered the complaint against the appellant
and the enclosed documents in a meeting, which
lasted for about three and a half hours, and that this
was sufficient for the purposes of fulfilling the
requirements in Article 134.
Justice Robinson, with Judge Carolus concurring,
held that the decision to set up the Tribunal was
unconstitutionally taken and therefore null and void.
They held that the requirement for consideration of
complaints under Article 134(2) is to be strictly
enforced by the CAA and that even an informal
hearing would have sufficed. They therefore would
have granted the appeal, overturned the decision of
the Constitutional Court, and would have invalidated
the setting up of the Tribunal of Inquiry.
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Judge Govinden also dismissed the appeal, however
on different grounds from the President of the Court
of Appeal. Judge Govinden found that the CAA’s
requirement to ‘consider’ in Article 134 is a
determination for the purposes of the right to a fair
hearing in Article 19(7) because the CAA is
determining the existence of a constitutional
obligation, namely whether or not to proceed to set
up a tribunal. Therefore, he held that the right to a
fair hearing applies to this determination and that the
CAA has a constitutional duty to listen to both parties
in making its determination. He held, however, that
there is not necessarily a need for the calling of
evidence at a preliminary stage as the standard of
proof required is merely on a prima facie level. He
held further that a hearing would not be required
where the substance of the complaint is so selfevident as to speak for itself.
He held that the process of making the decision to set
up the Tribunal in the present case violated the
appellant’s right to a fair hearing in terms of Article
19(7) and was therefore unconstitutional. However,
any irregularity in this proceeding was remedied by
the full hearing provided by the Tribunal of Inquiry
at which the appellant was granted the full
opportunity to present his case before the Tribunal.
Therefore, Judge Govinden did not order the
invalidation of the Tribunal of Inquiry.
Therefore, whilst the procedure of deciding to set up
the Tribunal of Inquiry was found to be
unconstitutional (per Robinson, Carolus and
Govinden JJA), the majority of the Court dismissed
the prayer to declare the Tribunal of Inquiry invalid
(MacGregor P, Renaud and Govinden JJA).
Karunakaran v The Tribunal & Anor SCA
CP 06/2018, (21 June 2019) (arising in CP
09/2017)
On the same day, the Court of Appeal dismissed
another matter involving the same appellant. The
Court of Appeal handed down a unanimous decision
with the bench consisting of the President of the
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Court of Appeal, Justice Renaud, Justice Robinson,
Judge Dodin and Judge Carolus (Judges of the
Supreme Court nominated to sit on this appeal).
The appellant had brought a constitutional petition to
the Constitutional Court concerning the procedural
validity of the proceedings of the Tribunal of Inquiry
set up under Article 134 of the Constitution. This
matter was dismissed by the Constitutional Court at
a preliminary stage due to the non-appearance of the
appellant and his Counsel. The Court of Appeal case
centred on the proceedings in the Constitutional
Court.
During the Constitutional Court proceedings, on a
return date for the hearing of a motion being brought
by the appellant in the case, both the appellant and
his chosen Counsel, Mr. Boulle, were absent. Mr.
Elizabeth appeared on their behalf and stated that he
had been instructed by Mr. Boulle to seek another
date to hear that motion. The Court refused the
motion, holding that Mr. Elizabeth should have been
fully instructed and ready to take up the matter before
the Court if he was standing in for Mr. Boulle. As
there was no one present to submit on the appellant’s
behalf relating to the preliminary points scheduled to
be heard that day, the Constitutional Court stated that
the constitutional petition was ‘set aside’. The Court
also refused to entertain Mr. Elizabeth’s explanations
and proceeded with the contempt of court matter.
After considering the evidence it proceeded to
convict the appellant of contempt of court and
sentenced him to pay a fine of five thousand Rupees
within one month and in default to seven days
imprisonment.
On appeal, the appellant raised several procedural
grounds and finally that the dismissal of the case
‘[denied] the appellant a Constitutional remedy upon
a single request for an adjournment of arguments by
appellant's Counsel … [and was] unjust,
unreasonable and a violation of the appellant’s
constitutional right to a fair hearing.’
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The Court considered sections 67 and 133 of the
Seychelles Code of Civil Procedure. Section 67
states that ‘[i]f on the day so fixed in the summons,
when the case is called on, the defendant appears and
the plaintiff does not appear or sufficiently excuse his
absence, the plaintiff's suit shall be dismissed.’
Section 133 further states that ‘[i]f on the day to
which the hearing of the suit has been adjourned by
the court or by the Registrar under section 132, the
parties or any of them fail to appear, the court may
proceed to dispose of the suit in one of the manners
directed in that behalf by sections 64, 65 and 67 or
may make such order as it thinks fit.’ The Court of
Appeal held that the use of the words ‘set aside’ by
the Constitutional Court was unfortunate, as the
Court was clearly acting in terms of its powers under
these provisions in dismissing the petition.
The Court explained the various extensions and
allowances that the Constitutional Court had granted
the appellant prior to dismissing his application.
They held that Mr. Elizabeth was not properly
instructed and was unable to show sufficient cause
for the granting of the adjournment. The Court held
that the Constitutional Court was entitled to dismiss
the Petition in the absence of the appellant or
adequately instructed counsel.
On the matter of whether this denied the appellant a
constitutional remedy and violated the appellant’s
rights, the Court of Appeal held that ‘the Appellant
was given ample opportunity by the Constitutional
Court to prepare to address it on the preliminary
points and appear either in person or if he was unable
to do so, by a properly instructed counsel, which he
failed to do’. Therefore, there was no violation of the
constitutional rights of the appellant and the appeal
was dismissed.
Karunakaran v The Tribunal & Anor SCA
05/2018, [2019] SCCA 34
The final case involving this appellant is not directly
related to the right to a fair trial, but to the procedure
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to be adopted in the Constitutional Court in cases of
alleged contempt of court.
This matter concerns an incident that occurred in the
course of the same constitutional court case against
the Tribunal of Inquiry involving the former Judge
Karunakaran (the appellant). The Principal State
Counsel from the Attorney General’s chambers was
approached during the ongoing court proceedings by
the appellant, and then reacted spontaneously,
interrupting the proceedings and saying that the
appellant had uttered insulting language to him. The
appellant denied saying such words. The Court
offered the appellant an opportunity to apologise,
and when he insisted that he had not uttered the
language, the case was adjourned to a future date.
The Court instituted the procedure for contempt of
court for disrupting the proceeding of the
Constitutional Court. The appellant was issued a
summons to show cause as to why he should not be
held in contempt of Court. On the return date in the
summons, he and his attorney failed to appear for the
hearing, and the instructed attorney was not properly
briefed to take the matter. The appellant was
thereafter found guilty and sentenced to a fine. The
appellant appealed the conviction on four grounds
related to the jurisdiction of the Constitutional Court
and its process.
For the majority, Dodin JA (MacGregor P
concurring) held that a Court before which an act of
contempt has been committed has the power to deal
with the matter summarily or with a full hearing. The
summary process is particularly used where the
contempt is in the nature of a criminal contempt and
has been committed fully or partially in the face of
the Court. The summary process dispenses of the
Court from having to go unduly into matters or detail
or into lengthy formalities, particularly as the facts
usually speak for themselves. The Court may also
decide to proceed to a full hearing of the matter. In
this case the Court adopted a combination of both
procedures. The Constitutional Court had stated that
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it was of the view that the appellant had committed
the act of contempt but nonetheless adjourned to
permit the summons to show cause to be served, and
the appellant to show cause as to why he should not
be dealt with for contempt of Court. In the interim
the Attorney General also made a full complaint
supported by witness reports which was placed on
file. The Constitutional Court did not adopt a clear
procedure in respect of whether the appellant was to
be dealt with summarily or by a full trial, however
the majority took the view that this was not fatal, and
did not deprive the Court of its juridical base to reach
a decision. The Court had witnessed the incident and
made a finding as such in the court hearing on the
day. The Judges who had witnessed the event and the
State Counsel’s reaction were permitted to make a
summary finding of guilt based on the facts before
them. The Constitutional Court had held that the
words were actually uttered, and an insult addressed
to Counsel or to a solicitor in Court may amount to a
contempt. Contempt of Court can involve any
behaviour involving an interference with the due
administration of justice. The majority held that the
Constitutional Court had taken these aspects into
consideration at the time of making its summary
finding. Therefore, the majority held that the appeal
was without merit and accordingly dismissed it.
Robinson JA (dissenting) would have upheld the
appeal. She held that the whispering in the ear was
not a disruption in open court as it was not heard by
the bench or the public. The mere moving from one
side to another did not constitute contempt of court
as it was not in open court, it was not heard by the
bench nor by the public, and it did not disrupt the
court.
Robinson JA held further that prior to issuing the
summons to show cause, the Constitutional Court
had already made a finding as to the commission of
the act. She based this on statements made in Court
where the bench had stated that it was convinced that
the words were used, and that they had witnessed the
behaviour of the appellant that had interfered with
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the work of the Court. Robinson J found that this
amounted to a further flaw as it occurred prior to the
hearing on the summons and so the Judges ought to
have referred the matter to a different bench to hear
the matter of contempt of court.
Robinson JA held further that the Court did not
consider the points of law raised by the appellant in
his answer to the summons (despite the fact that no
counsel appeared to make these arguments when the
case was heard). Therefore, she held that the Court
erred in law in failing to follow the appropriate
procedures and this resulted in a miscarriage of
justice. Robinson JA would therefore have quashed
the conviction of the appellant.
Separation of powers
Two cases (Geers and Volcere) were brought under
several rights including the right to health, the right
to dignity and the right to a fair trial. Despite the
courts not finding any infringement of these rights,
these cases generated interesting dicta related to the
powers of the Constitutional Court and the separation
of powers. Additionally, the case of Faure v Prea &
Anor (CP08/2019) [2019] SCCC 11 raised the
question of the separation of powers between the
National Assembly and the Executive.
In the Constitutional Court, Geers v Government of
Seychelles & Ors and Volcere v Minister for Home
Affairs & Local Government & Ors were handed
down on the same day and raised similar questions
of whether or not the failure to make regulations by
the Minister for Health under the Misuse of Drugs
Act 2016 (MODA) violated the petitioner’s
constitutional rights. The Constitutional Court
dismissed the Petitions, but acknowledged that the
respondents had a duty to make such regulations
within 24 months. The first matter went on appeal
and the mandamus of the Constitutional Court was
overturned.
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Geers v Government of Seychelles & Ors
(CP01/2018) [2018] SCCC 3
The petitioner was charged with the criminal offence
of the possession and trafficking of cannabis. The
regulations under which he was charged, (which had
been passed under a previous MODA and saved
when MODA 2016 was enacted) listed cannabis as a
‘controlled drug’. The question before the
Constitutional Court was whether the Government of
Seychelles, the Minister of Home Affairs and Local
Government and the Attorney General (the
respondents) had failed, refused or neglected to make
regulations in terms of the Misuse of Drugs Acts
2016 (MODA 2016) and whether this failure violated
the petitioner’s Charter Rights, including the right to
a fair trial under Article 19; the right to dignity under
Article 16, the right to participate in government
affairs and the right to health under Article 29. The
petitioner stated that he was a strong believer in the
use of cannabis for medical purposes and was
conducting scientific research on cannabis and that if
the regulations had been passed they would have
presented him with a defence to the charges against
him.
The petitioner raised several grounds. First, that the
refusal by the first respondent to make regulations
under the MODA 2016 to regulate the possession,
use, sale, supply or other dealing or the manufacture
or importation or exportation of any controlled drugs
for medical or medical scientific purposes violated
several constitutional rights. Secondly, the petitioner
called upon the Constitutional Court to issue a writ
of mandamus against the first respondent to make
such regulations and an order directing the first
respondent to give the said regulations retrospective
effect to apply from the first of June 2016 when the
MODA came into effect. Lastly, to issue a writ of
certiorari to curtail the trial in Criminal Side No 27
of 2017 in Republic v Alexander Geers & Ors.
The respondents in the matter raised various
objections to the above petition. Firstly, they averred
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that the petition was infructuous in law since the
regulations for medical use of controlled drugs in
terms of section 4 of MODA 2016 already existed.
Secondly, the respondents argued that the petitioner
had no locus standi to file the application in that there
was no violation of his constitutional rights under the
MODA 2016, and that no prima facie case of any
alleged violation of the constitutional rights was
made. Lastly, the respondents argued that the nature
of the relief sought by the petitioner was beyond the
jurisdiction of the Court since it fell under the ambit
of the executive and the legislative functions of the
State. In particular, the respondents submitted that
the relief sought would violate the doctrine of
separation of powers since it would involve the Court
intruding in the affairs of the other arms of the State.

The minority judgment agreed with the findings of
the majority judgment to the extent that it found the
second respondent had a duty to make regulations
under MODA 2016. It however found that the right
of the petitioner to participate in the public affairs
was violated by the failure of the respondents to
make the regulations. In addition, with regard to the
differences between the old Act and the MODA
2016, it concluded that the inclusion of scientific
activity under the new Act was an indication that the
requirements under the law had changes and thus
new regulations had to be passed. The respondents
had thus failed to provide regulations for scientific
purposes. Despite this finding, the Court pointed out
that it had no power to dictate the ambit of the
regulations or their content.

In dismissing the petition, the Constitutional Court
found that the constitutional provisions relied on had
no relevance to the application and that such reliance
was speculative. In addition, the Constitutional Court
provided some guidance on the standard of proof that
must accompany a petition of this nature. For a
petitioner to succeed on an allegation of violation of
rights, such rights must be sufficiently substantiated,
and each violation must be logically argued. In
addition, such a petition must be supported by
enough evidence and must not simply list several
rights without substantiation.

Volcere v Minister for Home Affairs & Local
Government & Ors (CP 10/2017) [2019] SCCC 2

On the question of whether the respondents had
violated their duty to make regulations under MODA
2016, the Constitutional Court noted the temporary
nature of the existing regulations. It held that the
extended application of the old regulations under the
MODA 2016 does not fulfil the statutory obligations
imposed on the respondents under section 4(1) of
MODA 2016. Similar to the Volcere case, the
Constitutional Court held that the duty to pass new
regulations did exist under the MODA 2016 but it did
not find the failure to pass regulations by the
respondents under the MODA 2016 violated any
constitutional rights of the petitioner.

Similar to the Geers case, this case raised a
constitutional question on whether or not the
Minister of Home Affairs and Local Government
(1st respondent) had failed, refused or neglected to
make regulations in terms of the Misuse of Drugs Act
2016 and whether this failure violated the
petitioner’s mother’s right to health, life and dignity.
In approaching the Constitutional Court the
petitioner was seeking the following relief:
(1)
Declaring that the 1st respondent’s failure to
make regulations under the Misuse of Drugs Act to
regulate the possession, use, sale, supply prescription
or other dealing in, or manufacture or importation or
exportation of any controlled drug for medical or
scientific purposes was a direct contravention of
Articles 15, 16 and 29 of the Constitution;
(2)
Issue a relief of mandamus against the 1st
respondent ordering her to make regulations under
the Misuse of Drugs Act to regulate the possession,
use, sale, supply prescription or other dealing in, or
manufacture or importation or exportation of any
controlled drug for medical or scientific purposes;
and
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(3)
To order the 1st Respondent to give the said
regulations retrospective effect.
Similar to the Geers case above, the respondents
raised several defences including that regulations for
medical use of controlled drugs in terms of section 4
of the MODA 2016 were already in place. Secondly,
the respondents objected to the application on the
basis that the applicant had no locus standi to file the
petition since there was no violation or any
likelihood of violation of the petitioner’s
constitutional rights. Lastly, the respondents argued
that the relief sought by the petitioner was beyond the
jurisdiction of the court since it fell under the domain
of policy making of the executive and the legislature.
The Court found that while the first and fourth
respondent had a statutory duty to issue regulations
under sections 4 and 54(1)(a) of the MODA 2016,
the petitioner failed to establish how such failure
constituted an infringement to the petitioner’s right
to life or right to health. The Court nonetheless
ordered the Minister to issue regulations within 24
months.
This case is pending appeal to the Court of Appeal.
Geers v Attorney-General (SCA CP 02 & 05/2019)
[2019] SCCA 42
On appeal to the Constitutional Court, the Court of
Appeal entertained an appeal and cross appeal by the
Petitioner (now appellant) and the Attorney-General
respectively.
The appellant’s appeal was on the ground that the
Constitutional Court erred in law in not finding that
the failure to make regulations had affected his right
to a fair trial (including an argument that the absence
of regulations denied him an opportunity to make a
defence in the criminal case related to possession of
a controlled substance), and in failing to require that
the new regulations have retroactive effect.
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The Attorney-General’s cross appeal related to the
finding of an obligation to make regulations under
the Misuse of Drugs Act, 2016 (MODA 2016) and
the requirement that these be passed within 24
months. The cross-appeal argued that as there was no
finding of a constitutional breach under any of the
argued provisions argued in the constitutional
petition. The Attorney-General also appealed the
Court’s interpretation of the provisions of the
MODA 2016 as imposing a statutory duty on the
second respondent to make regulations.
With regard to the appellant’s appeal, the majority,
per Justice Fernando (MacGregor P, Robinson JA
concurring), upheld the decision of the
Constitutional Court that the appellant’s argument
related to his fair trial right could not succeed. The
appellant had not challenged the Constitutional
Court’s findings with regard to the other fundamental
rights that were raised before the Constitutional
Court. The two minority judgments also upheld the
findings of the Constitutional Court with regard to
the violation of the rights of the appellant and
dismissed the appeal.
With regard to the cross-appeal, the key question that
the Court was required to determine was whether
under Article 46 the Constitutional Court was
empowered to issue a writ or directions in the
absence of a finding of unconstitutionality.
Article 46(5) states:
Upon hearing of an application under
clause (1) the Constitutional Court may(a) declare any act or omission which is
the subject of the application to be a
contravention of the Charter;
(b) declare any law or the provision of
any law which contravenes the Charter
void;
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(c) make such declaration or order, issue
such writ and give such directions as it
may consider appropriate for the
purpose of enforcing or securing the
enforcement of the Charter and
disposing of all the issues relating to the
application;
(d) award any damages for the purpose
of compensating the person concerned
for any damages suffered;
(e) make such additional order under
this Constitution or as may be
prescribed by law.
Fernando JA for the majority held that the issue of
redress under article 46(5)(c) arises only when a
person has successfully established before the
Constitutional Court that a provision of the Charter
has been or is likely to be contravened. Fernando JA
held further that ‘the Supreme Court (Supervisory
Jurisdiction over Subordinate Courts, Tribunals and
Adjudicating Authorities) Rules of April 1995 would
be rendered nugatory if the remedies under article
125(1)(c) can be granted under article 46(5)(c)’. The
Court discussed the case of Nolin v Attorney General
[1996] SCCA 27 with approval where it held:
The Constitutional Court is empowered
to make declarations or orders and issue
writs, and also award damages…when
it has been established that a provision
of the Charter of Fundamental Human
Rights and Freedoms has been or likely
to be contravened…. Thus for the
purpose of determining this appeal it
would suffice to state that as the
fundamental right of the appellant has
not been infringed the Constitutional
Court was right in not making any
consequential declaration and order as
prayed for in the appellants petition.
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The Court also discussed the case of Citra Hoareau
v Attorney General (2000-2001) SCAR 5 which
stated that the failure to pray for a declaration of
unconstitutionality (under article 130(4)(a) and (b))
did not prohibit the Constitutional Court from
granting remedies under Article 130(4)(c).
Fernando JA held that since the Constitutional Court
had concluded that there was no violation of the
appellants fundamental rights, the Constitutional
Court erred in its findings with regard to the
requirement on the Minister to make regulations
under the MODA 2016. Therefore, the Court of
Appeal dismissed the appeal and upheld the crossappeal, setting aside the order of mandamus issued
by the Constitutional Court.
Tibatemwa-Ekirikubinza JA and Twomey JA both
dissented only with regard to the cross-appeal,
agreeing with the findings of Fernando JA on the
appeal. Tibatemwa-Ekirikubinza JA (Twomey JA
concurring), held that the Constitutional Court was
correct in its findings that the MODA 2016
envisaged a change in the legislative scheme (the
intention to include the use of controlled substances
for scientific purposes) which is not addressed by the
saved regulations. She held, therefore, that the
Constitutional Court was correct in finding that
MODA 2016 required the passing of new
regulations. She stated that:
In the case before us, an important
element of the regulatory scheme – the
availability of controlled drugs for
legitimate scientific use – was carefully
and clearly crafted by the Legislature in
the 2016 Act but the element is not
covered by the saved regulations.
Consequently the saving language in
Section 55(3) of the 2016 Act cannot be
used by the executive as an excuse for
not passing the necessary regulations.
…
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Where Court is of the view that an
important element of a regulatory
scheme to be implemented by the
executive is carefully and clearly
crafted by the Legislature, the use of the
word “may” will not be allowed to
thwart that scheme.
Tibatemwa-Ekirikubinza JA held that the doctrine of
the separation of powers entails the principle that
where an executive authority or Government has not
carried out its duty, the courts are empowered to
issue a writ for the performance of that duty. The
duty to pass subsidiary legislation under an act is a
constitutional duty, and where there has been a
failure in carrying out the constitutional obligation,
the court may issue the writ of mandamus. In such a
way, the enforcement of the statutory duty by courts
‘does not amount to abuse of the doctrine of
separation of powers but rather ensures a system of
checks and balances’ (para 31). Therefore, she saw
no merit in the Attorney-General’s argument that the
Constitutional Court abused the doctrine of the
separation of powers.
She also disagreed with the Attorney-General’s
arguments with regard to the granting of this
constitutional remedy in the absence of a finding of
a constitutional rights violation. She distinguished
the case of Nolin from the present case. In Nolin the
Court had not made any finding of a failure to
perform a constitutional duty and as such a
constitutional remedy would not be appropriate. She
relied on Hoareau v Government of Seychelles in
support of her reading of Article 46(5) as being
interpreted disjunctively in order to permit the
granting of remedies despite no declaration of a
violation of a specific right. She supported this
reasoning with textual and purposive interpretation.
She clarified that the Constitutional Court will only
entertain constitutional cases, but once the forum is
properly suited, the remedies available to the Court,
supported by the wording of Article 46, are not
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limited as in the majority’s reading thereof. She
would therefore dismiss both the cross appeal and the
appeal.
In her separate judgment, Twomey JA (concurring
with Tibatemwa-Ekirikubinza JA) argued further
that the majority’s reliance on Nolin was misplaced
because: it is not premised on any compelling
discussion of the applicable legal provisions, other
relevant principles of interpretation, or applicable
case law; it was overturned by the case of Hoareau v
Government of Seychelles; and that it is logically
impractical.
In her discussion of Hoareau v Government of
Seychelles Twomey JA highlighted that in Hoareau
the Court of Appeal had adopted a fair and liberal
interpretation of the Constitution in line with
paragraph 8 of Schedule 2 of the Constitution and
held that Article 130(4) permitted the Constitutional
Court to grant a remedy under Article 130(4)(c) in
the absence of a declaration of unconstitutionality
[under Article 130(4)(a) or (b)]. She highlighted the
dictum of the Court of Appeal stating:
It is quite clear, … that if the
Constitutional
Court
interpreted
disjunctively the provisions of Article
130(4)(a) and (b), there is no valid
reason why paragraph (c) of that Article
should not also be interpreted
disjunctively, especially in the absence
of the word ‘and’ after the semicolon
appearing after paragraph (b) of Article
130(4).
Twomey JA drew a distinction between the facts in
Nolin and those in the present case, arguing that in
the present case the appellant had a constitutional
right of action to approach the Constitutional Court
for the vindication of an alleged breach of his
constitutional rights and this right of action gave the
Constitutional Court its powers to grant any of the
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remedies under Article 46, which included all of the
powers listed in Article 46(5). She held that:
In the present case, the question of
whether there was a duty to pass
regulations, which may have implicated
Mr Geers’ constitutional rights, was
properly before the court for
determination. This determination was a
logical prerequisite to their finding
regarding the rights. In order for the
Constitutional Court to establish
whether there was breach of the
Appellant’s
or
other
person’s
constitutional rights, it was first
required to determine whether the
Minister had a duty under the MODA to
make regulations. I do not see how the
Court below could determine the
question raised before it without
considering whether there was a duty to
pass new regulations under MODA
2016.
She discussed the role of the Constitutional Court in
‘hold[ing] the use of public power up to the
plumbline of the Constitution.’ She opined that the
approach submitted by the Attorney General
‘hamstrings the jurisdiction of the Constitutional
Court… limit[ing] its safeguarding of the
Constitution.’
Faure v Prea & Anor (CP08/2019) [2019] SCCC
11
Finally, this note addresses the case of Faure v Prea.
While this case did not turn on a provision of the
Charter of Fundamental Rights, it was of significant
constitutional importance – dealing as it did with the
constitutional roles and responsibilities of the
Executive and the Legislature in making and passing
laws, specifically subsidiary legislation.
The challenge on the part of the President was related
to the decision of the National Assembly to annul the
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Public Salary (Amendment of First Schedule)
Regulations, 2019 (SI 18 of 2019) (Regulation). The
President of Seychelles, in his capacity as the
Minister responsible for Public Administration, and
having responsibility for administration and
implementation of the Public Service Salary Act
2013 (the PSSA) brought a challenge against the
Speaker of the National Assembly, relating to the
decision of the National Assembly to annul SI 18 of
2019. The case thus pitted two arms of government
against one another. As noted by Govinden J, the
decision to resolve the issue by recourse to the
judiciary, the third arm of government was a ‘sign of
the growing maturity of our democracy’ (para. 3).
By way of background, the PSSA regulates and
provides for a uniform salary structure for the public
service of Seychelles. Every five years, the PSSA
requires the Minister responsible for the
administration of this Act, in this instance the
President, to review and amend the Salary Table. The
President proceeded to adjust and amend the Salary
Table as required, and passed SI 18 of 2019 to bring
the adjustment into operation. This SI was then laid
before the National Assembly, as was required under
section 64 of Interpretation of General Provisions
Act (IGPA). The National Assembly did not adopt
the SI. Instead, acting under the IGPA, it annulled it.
The President asked the Constitutional Court to
determine the constitutional validity of the decision
of the National Assembly on the following grounds.
First, that it violated section 66(1) and (3A) of the
Constitution because it prevented him from
discharging his constitutional responsibility to
ensure the execution and maintenance of the laws of
Seychelles. Second, the decision was contrary to the
principle of separation of powers because the
decision interfered with exercise of his legal duty to
adjust the Salary Table. Lastly, that it violated article
35(d) of the Constitution, which gives everyone the
right to equal pay for equal work. The Constitutional
Court (per Govinden, Dodin and Pillay JJ
concurring) limited its determination to only the
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decision to annul SI 18 of 2019 and whether it was
made in compliance with the Constitution and
relevant legislation.
The Court considered articles 66, 85, 86 and 89 of
the Constitution. These provisions confer lawmaking power in the National Assembly. The Court
confirmed that Article 89 permits the National
Assembly to delegate certain law-making powers to
different arms of government (as it did when it
passed the PSSA). The Court found, however, that
the delegation of power by the National Assembly to
the President does not stop the National Assembly
from exercising its constitutionally mandated
oversight function of all laws, including delegated
legislation made under Article 89. Ultimately, the
National Assembly was empowered in these
circumstances, to overwrite the President’s delegated
law-making function, since the law making
responsibility remained with National Assembly.
In coming to this decision, Govinden J highlighted
the importance of the doctrine of separation of
powers. He identified the purpose of vesting
different powers in different arms of government:
‘By so vesting in the three arms of the state separate
and distinct powers the Constitution gives to each
arm specific powers and authority, restricted to that
particular arm, subject to checks and balances
mechanisms within the Constitution’ (para 75). The
Court noted that ‘the primary legislative process is
one of shared responsibility’ (para 102). The Court
held that the executive does not, however, have the
power to make laws or SIs similar to or on par with
the legislature, “the legislation power lies with
National Assembly. Ruling by Presidential decree
has been cast out of our Constitution” (para 87).
The Court Reiterated that the constitutional system is
not one of Parliamentary Supremacy, but rather one
of constitutional supremacy (para 93). The National
Assembly therefore, ‘as a creature of the
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Constitution’, must act within the confines of its
power.
Turning to the facts, the Court found that the
Constitution does not contain express provisions
regarding the control of or use and supervision of
subsidiary legislation making powers. Rather the
provisions that govern this legislative aspect are
found in the IGPA. The IGPA empowered the
National Assembly to annul a statutory instrument
once it had been laid before it. The Court noted that
the provisions of the IGPA had not been challenged,
presenting the President’s case with ‘a formidable
opposition’ (para 114). The Court was thus limited to
assessing whether the National Assembly acted
within or outside its powers – which the Court
considered it had not.
The Court made some notable obiter remarks. It
noted that there was an absence of constitutionally
acceptable parameters in which the exercise of the
National Assembly’s powers in respect of subsidiary
legislation should occur, and that conflicts, such as
those in this case, would likely occur in the future.
Govinden J thus noted that ‘[t]his case is indicative
that it is perhaps time for Seychelles to look to other
jurisdictions for lessons, so as to avoid unnecessary
tension and conflict between the three arms of
government’ (para 123). The Court pointed to several
jurisdictions that have gone further in providing
more clarity regarding the parameters of this
oversight function. The Court however noted that
this is a matter best left to the National Assembly and
Executive.
In the end, the Court found that the National
Assembly of Seychelles was acting within its
constitutionally vested legislative powers when it
annulled SI 18 of 2019 and as such, the annulment
was done in compliance with the Constitution and
relevant legislation. It accordingly dismissed the
President’s petition.

