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ORDER 
Judgment is given for the plaintiff in the sum of SCR119,000. The defendants shall also pay costs of this action to the plaintiff. 

JIDGMENT

Carolus J 
Background
This suit arises from a promise of sale dated 13th March 2014 (Exhibit P1) entered into by the parties, and in terms of which defendants Mickey, Robert Frederic and Evelyn, Liza, Nadia Frederic (“Promissors”) agreed to sell and the plaintiff Armand Cafrine (“Promissee”) agreed to purchase parcel J2056 of an area of 1123 m² on the following conditions;
The Promissee will pay the sum of Rupees One hundred and Fifty Thousand (SR150,000/-) for the property as follows;
SR 50,000/- upon signing of this Promise of Sale 
SR 100,000/- shall be paid when the restriction shall be removed in two years time.

The Promissee is entitled to start any development on the property subject to Planning approval and the said development plan shall be in the name of the Promissor for the purpose of submission.

Upon completion of the payment of the property, the Promissor shall forthwith transfer title of the property to the Promissee.

The Promissee shall be responsible for all payments of legal fees and Stamp Duty in respect of the Stamping and registration of the transfer of the property into his name or that of a nominee.
 
The promise of sale is signed by the plaintiff as the Promissee but only one of the defendants as the Promissor. It is averred in the plaint that the 1st defendant was represented by the 2nd defendant acting as proxy under a General Power of Attorney during the execution of the promise of sale.
According to a Certificate of Official Search dated 31st May 2017 in respect of Title J2056 (Exhibit P3), at that date the proprietors of Parcel J2056, which is the subject matter of the promise of sale are the defendants, who are also joint fiduciaries of the property. The certificate of official search also shows the following encumbrances registered against the property: “Entry No.1 – Restriction; Entry No.3 – Charge – Rs621,000/- Proprietor: Development Bank of Seychelles; Entry No.4 – Restriction.”
It is averred in the plaint that by a letter dated 28th April 2017, addressed to the Registrar General, the Ministry of Habitat, Infrastructure and Land Transport gave instructions for the removal of the restriction registered against parcel J2056 as it was no longer valid. The plaintiff avers that at the time the letter was written, the 2nd defendant had already collected the remaining balance of SCR100,000 by different instalments which were paid on several occasions.
In light of the above (namely the payment of purchase price and the removal of the restriction as per the conditions of the promise of sale) the plaintiff requested that the defendants conclude the transaction by transferring the said property into the plaintiff’s name, but they refused to do so. The plaintiff thereafter submitted the promise of sale to the Land Registrar for registration of parcel J2056 in the name of the defendant, but this was declined due to the encumbrances registered against that parcel. It is averred that a title search at the Land registry parcel in respect of J2056 revealed that the following encumbrances had been registered against that parcel subsequent to the execution of the promise of sale:
1. Charge in the sum of SR. 621,000.00 in favour of DBS [Development Bank of Seychelles] registered on 27.1.2015. As entry No.3
1. Restriction registered on the 27.1.2015 as entry No.4
1. Promise of Sale in favour of Mary Geers registered on 1.7.2015 as entry No.5
1. Charge in favour of Mary Geers registered on the 1.7.2015 as entry No.6

It is noted that Exhibit P4 - Certificate of Official Search dated 25th January 2022 in respect of Title J2056 shows only the following two encumbrances registered against that parcel as at that date: “Entry No.5 - Promise of Sale in favour of Mrs. Mary Geers; Entry No.6 – Charge – SR200,000/-  Proprietor: Mrs. Mary Geers”.
It is further averred that “In breach and failure to honour the said Promise of Sale executed on the 13th of March 2014, by the Defendants, the Plaintiff has suffered loss and damages”. The loss and damages are particularised as “[T]he sum paid for the consideration of Parcel J2056. SCR150,000”.
The plaintiff prays for judgment against the defendants, and for the following orders:
1. To order the Registrar General to transfer Parcel Title No. J2056 and register the same into the sole name of the plaintiff.
Alternatively to order the Defendants to reimburse to the Plaintiff twice the amount paid and collected by the Defendant on the transaction on the transaction with Title J2056.
To impose an inhibition on Title J2056 until the Defendants satisfy the judgment debt as per paragraph (b) […].
Costs.

The first prayer for the registration of the property in the name of the plaintiff was abandoned at the hearing (See Pg. 19 of proceedings of 8th February 2021 at 9 a.m.)
The 1st defendant Mickey Frederick failed to appear despite having had notice of the proceedings. He did not file any statement of defence either. The Court proceeded to hear the matter ex-parte against him.
The 2nd defendant Nadia Frederic filed a statement of defence, in which she admitted that a promise of sale was entered into by the parties but disputes the terms of such promise of sale to which the plaintiff is put to strict proof. She denies that the 1st defendant was represented by her pursuant to a General Power of Attorney for execution of the promise of sale and puts the plaintiff to strict proof of the same. The 2nd defendant avers that the plaintiff’s averments regarding the letter of 28th April 2017 from the Ministry of Habitat, Infrastructure and Land Transport (see paragraph [4] hereof) are unclear and in any event have to be proved. In regards to the averment that at the time the letter was written, she (the 2nd defendant) had already collected the remaining balance of SCR100,000, she puts the plaintiff to strict proof thereof. She denies the plaintiff’s averment that after the price had been paid and the letter for removal of the restriction sent to the Land Registrar, the plaintiff requested that the defendants transfer the property into the plaintiff’s name which they refused. In that regard, she avers that being a severely sick person with lung and heart problems she is unable to conclude the transfer. Furthermore, she was expecting her family to allot her another portion of land which did not materialise, and would have nowhere else to live if the sale of parcel J2056 went ahead. She denied the averments regarding the encumbrances registered against parcel J2056 after the execution of the promise of sale, and puts the plaintiff to strict proof thereof. Finally, he avers that there is no breach or failure on her part to honour the promise of sale, if at all in existence. She also puts the plaintiff to strict proof that he paid her a sum of SCR150,000.00. She prays for dismissal of the plaint and for costs.
The Evidence
The plaintiff and another witness Mr. William Herminie testified in support of the plaintiff’s case, while only the 2nd defendant gave evidence for the defendants. 
Testimony of the Plaintiff – Armand Cafrine
Mr. Cafrine is 64 years of age and resides at Anse Boileau. He confirmed that he had entered into a promise of sale with the defendants in respect of parcel J2056 measuring 1123 m² and situated at Port Glaud. They agreed to sell him the property for a price of SCR150,000. There was a restriction on the property which was to be lifted after two years, which was when the property was supposed to be transferred to him, but no such transfer was effected.
The promise of sale was prepared in the office of Mr. Lucas (counsel for the plaintiff) and signed by the plaintiff, the 2nd defendant Nadia Frederic and Mr. Lucas as Notary. The 1st defendant Mickey Frederic was not present on that day. Mr. Cafrine stated that the 2nd defendant had stated that she had a Power of Attorney authorising her to conclude the sale on his behalf as a co-owner of the property. 
Mr. Cafrine confirmed that it was stipulated in the promise of sale that SCR50,000 would be paid upon signing of the document, and that the balance of SCR100,000 would be paid upon removal of the restriction burdening that property. He further confirmed having paid the sum of SCR50,000 upon signature of the document. After this first payment was made the 2nd defendant came to see him saying that she was facing financial difficulties and requesting that he pay her the remaining balance of the purchase price. He paid her part of the remaining balance and she came back on several other occasions requesting payment of the remainder. He maintained a record of the different payments he made to her, and also requested that she sign a receipt for every instalment she received. He produced three documents titled “ACKNOWLEDGEMENT OF RECEIPT” as Exhibits P2(a), (b) and (c). Exhibits P2(a) and (b) are signed by Nadia Frederic and a witness S. Julienne while Exhibit P2(c) is signed only by the said Nadia Frederic. The exhibited documents read as follows:
Exhibit P2(a)
I, Nadia Frederic of Port Glaud hereby acknowledge receipt the sum of Seychelles Rupees Eight Thousand only (SR8000/-) from Mr. kathamuthu Kallasamy and Mr. Francois Armand Cafrine being payment of an advance instalment of the transfer of land better described as Parcel J2056 situated at Belle Vue, Port Glaud, Mahe, Seychelles.

Dated this 10th day of April 2004

Exhibit P2(b)
I, Nadia Frederic of Port Glaud hereby acknowledge receipt the sum of Seychelles Rupees Twenty-Five Thousand only (SR25,000/-) from Mr. Francois Armand Cafrine being 2nd instalment payment in advance of the transfer of land better described as Parcel J2056 situated at Belle Vue, Port Glaud, Mahe, Seychelles.

Dated this 17th day of September 2014

Exhibit P2(c)
I, Evelyn Liza Nadia Frederic of Port Glaud, Mahe, Seychelles hereby acknowledge receive the sum of SR36,000/- from Armand Cafrine as part payment for the sale and transfer of Parcel No. 2056 as per a promise of sale between the two parties of which the transfer will be materialised on the 23rd February, 2017.

Dated this 30th day of January 2017

Mr. Cafrine stated that although the receipts are only for a sum amounting to SCR69,000, he paid the whole balance of SCR100,000 remaining after the initial payment of SCR50,000.00 made at the time of signature of the promise of sale. He explained that the payments for which he had no receipts were made in his counsel Mr. Lucas’ office and  that the receipts for those transactions might have gotten lost, but insisted that he paid the whole balance of SCR100,000.00.
Mr. Cafrine tried to get in touch with the 2nd defendant for the removal of the restriction after two years had elapsed since the signing of the promise of sale, as stipulated at clause 1(ii) of the promise of sale, but she never answered his calls. He stated that after she took his money he could not get in touch with her.  However, he later found out from the Land Registrar that the restriction has been removed, although the defendants never took any steps to transfer the property in the plaintiff’s name at the end of the restriction period in accordance with the promise of sale. In fact the property was transferred to Mary Geers as shown by Exhibit P4 - Certificate of Official Search dated 25th January 2022 in respect of Title J2056, which shows that at that date the proprietor of Parcel J2056 is Mary Geers. The certificate of official search further shows the following encumbrances registered against the property: “Entry No.5 – Promise of sale in favour of Mrs. Mary Geers; Entry No.6 – Charge – SR200,000/- Proprietor: Mrs. Mary Geers”.
After Mr. Cafrine had unsuccessfully tried to contact the 2nd defendant in regards to the transfer of the property to Mrs. Geers, he decided to file the present suit. Mr. Cafrine confirmed that he was abandoning his first prayer for the transfer of Parcel Title No. J2056 to him and the registration thereof into his name, and that he was only maintaining the alternative remedy for the repayment of twice the sum he had paid to the defendants with costs. He explained that he was requesting twice the amount paid because of the time that had elapsed since the signing of the promise of sale in 2014 to the time the matter was heard in 2021. 
In cross-examination, Mr Cafrine stated that he knew both defendants, and admitted that the 1st defendant had not signed the Promise of Sale. He explained that the 2nd defendant had told him that this was because she had full authorisation to take care of the sale and had even accompanied him to the property twice. He also admitted that nowhere in the Promise of Sale was it stated that the 1st respondent was represented by the 2nd respondent in the execution of the document. 
Mr. Cafrine stated that he only came to know that the property was owned by both defendants after he had signed the document and was in the process of effecting the payments to the 2nd defendant. As to why the Promise of Sale would contain  the names of the two defendants if as he was claiming he was led to believe that it belonged to only the 2nd defendant, he stated that the 2nd defendant tricked him and also did the transaction without the 1st defendant’s knowledge.  He also stated that he did not know of the existence of an “appointment of fiduciary” in regards to the property. 
Mr. Cafrine stated that the purchase price of the property was SCR150,000 but that he had not carried out any valuation of the property, the price having been determined by the 2nd defendant.
Mr. Cafrine confirmed that he had paid an initial sum of SCR50,000.00 at the time of signature of the Promise of Sale. The payment was made in cash to Mr. Lucas who counted it and then gave it to the 2nd respondent who signed for it. 
He confirmed that he filed the court case after the initial restriction was lifted on the property and he realised that the property was not going to be transferred to him. However, he did not apply for any restriction to be entered against the property. 
He confirmed that he has paid the entire sum of SCR150,000 to the 2nd defendant but admitted that he did not have all the receipts for all the payments made, and stated that two receipts were missing. He disagreed that he had only paid SCR69,000 for which receipts had been provided, and maintained that he had paid the sum of SCR150,000. However, he  could not explain why Mr. Kallasamy’s name appeared on Exhibit P2(a) – a receipt dated 10th April 2004, in terms of which the 2nd defendant acknowledged receipt of the sum of SCR8,000/- “from Mr. kathamuthu Kallasamy and Mr. Francois Armand Cafrine”. 
Mr. Cafrine acknowledged that at no point did he attempt to make any developments on parcel J2056 despite the clause in the Promise of Sale allowing him to do so prior to the transfer of the property in his name. He stated that at one point he became aware that the land was being cleared but did not say anything about it. He stated that he does not know whether Mary Geers who is now proprietor of the land is occupying it or if Mrs. Frederic is in possession of it.
He stated that at the time of the filing of the case, he did not know how many restrictions entered against the property had been removed. It was also put to him that the property had not been sold to Mary Geers, but had been given as security for a loan borrowed by the 2nd defendant from Mrs. Geers, and he stated that he had no knowledge of the same.
In regards to his claim for twice the amount he had paid to the 2nd defendant, Mr. Cafrine stated that although there was nothing to that effect in the Promise of Sale, he and the 2nd defendant had a verbal agreement regarding the same. He also admitted that the 1st defendant had not been a party to the verbal agreement.
Mr. Cafrine stated that the 2nd defendant is dishonest to claim that he paid her only SCR69,000 as he has receipts only for that sum. It was put to him that assuming that he had paid the sum of SCR50,000 upon signature of the Promise of Sale, together with the sum of SCR69,000 for which he had receipts, there would still be a sum of SCR31,000 for which he had no proof of payment. He reiterated that there were two receipts that had not been produced and maintained that he had paid the SCR31,000 as well to the 2nd defendant. As to whether he would agree to be refunded only the sum of SCR69,000 which he had established had been paid, he stated that he would not.
In re-examination, Mr. Cafrine explained that the Promise of Sale had been signed by only the 2nd defendant in the absence of the 1st defendant, because on the day of the signing the 2nd defendant had explained that the 1st defendant was busy with his boat business and that she had been authorised to sign on his behalf.
Testimony of Mr. William Herminie
Mr. Herminie, an attorney-at-law & Notary for about 20 years testified that he made a General Power of Attorney  dated 9th of September 2014, in terms of which the 1st defendant appointed the 2nd defendant to be his “true and lawful attorney and agent …”, which was admitted as Exhibit P5. 
In cross-examination he stated that the 1st defendant Mickey Frederick came to sign the document before him, and that he attested to the same document in his capacity as Notary although on the document itself it is written “Attorney-at-Law and Notary Public”. He also agreed that the Power of Attorney was not in the form prescribed under the Land Registration Act for the sale of land.
Testimony of 2nd Defendant - Nadia Evelyn Frederic
Nadia Frederic testified that she lives at Port Glaud and retired two years ago because of health reasons. She identified her signature and those of Mr. Cafrine and Notary Mr. Wilby Lucas on the Promise of Sale (Exhibit P1) and confirmed that there were no other signatures thereon. She confirmed that according to the Promise of Sale the purchase price of the property was SCR150,000 and that she received certain payments towards that sum. 
She stated that according to Exhibit P2(a) she had received the sum of SCR8,000 from Mr. Khatamuthu Kallasamy and Mr. Cafrine but that this not the case and it was she who had in fact paid SCR8,000 to Mr. Khatamuthu. She explained that during the month that she purportedly received that money, Mr. Cafrine had been constructing a building for Mr. Khatamuthu next to where she used to live, and Mr. Cafrine had asked her to give Mr.  Khatamuthu SCR8,000, which she did. However she signed Exhibit P2(a) which stated that she had received the sum of SCR8,000 from Mr. Khatamuthu and Mr. Cafrine without reading the document first. She went on to confirm that she had received the sum of SCR25,000 and SCR36,000 amounting to a total of SCR61,000 from Mr. Cafrine, as evidenced by Exhibits P2(b) and (c) respectively. Nadia Frederic denied that she had received the whole sum of SCR150,000 from Mr. Cafrine, and stated that she was prepared to return the SCR61,000 that Mr. Cafrine had proved he had paid her, as she could no longer sell the land because of other matters that have arisen including the condition of her health and problems where she was residing.
In regards to her health, the 2nd defendant testified that she was taken seriously ill two years ago and suffers from a permanent heart condition. She produced as Exhibit D1 a Medical Report dated 11th September 2020 and signed by Dr. Justo Moises Pena Reyes, a cardiologist, as evidence of her state of health. According to the Medical Report, she was diagnosed with “Ischemic heart disease (multiple vessel disease)” and it was stated that she urgently needed invasive coronary angiography to evaluate the possibility of angioplasty or surgical treatment. She stated that she fell ill again in March 2023 and was admitted to hospital. She produced as Exhibit D2 a discharge note dated 30th March 2023 signed by Dr. Teresa Jack, a Medical Practitioner, stating her diagnosis as “Angina (seemingly related to emotional stress)”.
The 2nd defendant stated that the situation has changed from the time that the Promise of Sale was concluded: she fell sick and furthermore had to leave the place where she was living and has nowhere else to go. She reiterated that she can no longer transfer the land to the plaintiff and is willing to return the money he has paid her.
In cross-examination, she stated that she remembered collecting the sum of SCR25,000 from plaintiff’s counsel Mr. Lucas at his office at Kingsgate House. She also recalls signing an acknowledgment of receipt for a further sum of SCR36,000 at Mr. Lucas’  residence, and thereafter accompanying Mr. Cafrine to the Mauritius Commercial Bank at Anse Royale where he withdrew the money and gave it to her. She further stated that she received the sum of SCR8,000 at Mr. Lucas’ office at Kingsgate House, which she then paid to Mr. Kathamuthu on the understanding that Mr. Cafrine would refund the same to her. 
The 2nd defendant stated that she never received the sum of SCR50,000 from Mr. Cafrine upon signing the Promise of Sale despite the clause therein to that effect.
She further stated that all payments were done through Mr. Lucas and denied that she had ever called Mr. Cafrine to ask him for money in cases of urgency.
It was put to her that she had received a total sum of SCR129,000 altogether from Mr. Cafrine which she denied stating that she would have signed an acknowledgement of receipt for that sum if she had received it.
Submissions
Counsel for the plaintiff filed written submissions. In those submissions he stated that the plaintiff produced receipts as proof of payments made by him to the 2nd defendant amounting to a total sum of SCR119,000, but that there were payments he claimed to have made for which he could not provide any receipts. It was further submitted that the plaintiff was not insisting on the reimbursement of twice the amount of money paid by him to the 2nd defendant, but would be satisfied if the money he had actually paid to her was refunded.
In his submissions Counsel for the plaintiff also addressed the issues raised by the General Power of Attorney made by the 1st defendant appointing the 2nd defendant as his Attorney and Agent. He points out that in paragraph 3 of her defence, the 2nd defendant denied the existence of the said Power of Attorney but that the 1st defendant who executed it never appeared to take a stand in regards to the same.
He also points out that Counsel for the 2nd defendant also questioned the validity of the Power of Attorney, insofar as it concerns whether a General Power of Attorney can be used in a Promise of Sale involving land. He argues that a Promise of Sale does not fall within the ambit of the Land Registration Act but rather under the Civil Code of Seychelles Act, and therefore the requirement for a Specific Power of Attorney prescribed under the Land Registration Act is not applicable for a Promise of Sale. He therefore contends that the transaction between the parties made pursuant to the General Power of Attorney was lawful and valid.
No submissions were filed on behalf of the defendants.
Analysis
In terms of the plaint the plaintiff prays for the following orders:
1. To order the Registrar General to transfer Parcel Title No. J2056 and register the same into the sole name of the plaintiff.
Alternatively to order the Defendants to reimburse to the Plaintiff twice the amount paid and collected by the Defendant on the transaction with Title J2056.
To impose an inhibition on Title J2056 until the Defendants satisfy the judgment debt as per paragraph (b) […].
Costs.

As stated, the plaintiff no longer seeks the transfer and registration of Title No. J2056 in his name. He is also no longer seeking to be reimbursed twice the amount he paid the 2nd defendant but contents himself to the refund of the amount he has actually paid her. As for the imposition of an inhibition on Title J2056 pending satisfaction of the judgment debt by the defendants, it can safely be said that such order would be futile given that the plaintiff no longer seeks the transfer and registration of Title No. J2056 in his name. Furthermore, the defendants are no longer the proprietors of the property as shown by Exhibit P4 which shows Mrs. Mary Geers as the proprietor thereof with an absolute title. The only issue remaining for the court’s determination is the refund of the sums paid by the plaintiff to the 2nd defendant.
It is open to discussion whether the Promise of Sale can be considered as valid insofar as it concerns the obligation of the Promissors/Defendants to transfer the property Title J2056 to the Promissee/Plaintiff. This is because the Promise of Sale has been entered into by the plaintiff as the Promissee with the 2nd defendant as the Promissor, on her on behalf as well as on behalf of the 1st defendant on the strength of Exhibit P5 – the General Power of Attorney in terms of which the 1st defendant appointed the 2nd defendant as his Attorney and Agent. 
First of all, although the Promise of Sale is stated in the caption thereof to be -
“BETWEEN  
MICKEY ROBERT FREDERIC and EVELYN LIZA NADIA FREDERIC […] hereinafter referred to as the “PROMISSOR”
AND
ARMAND CAFRINE […] hereinafter referred to as the “PROMISSEE””

there is only one signature for the Promissor on the document which the 2nd defendant has testified is hers, and no reference is made in the document to the Power of Attorney or that the 2nd defendant is signing it on behalf of the 1st defendant by virtue of such Power of Attorney.
Secondly, the Power of Attorney sets out a list of things or acts which the Attorney or Agent has power and authority to do on behalf of the Principal. It does not appear that entering into a Promise of Sale is specifically contemplated in this list of things or acts which the Attorney or Agent has power and authority to do. However it may be argued that this may be covered by the general words “to manage and transact all my affairs in SEYCHELLES and execute such deeds or instruments as may be necessary, or most to my advantage, and to use all lawful ways and means thereto, as fully and effectively to all intents and purposes as I might or could do if personally present and acting therein”.
Counsel for the 2nd defendant has also, in the cross-examination of Mr. Herminie, raised the issue of the Power of Attorney not being in the prescribed form in terms of the Land Registration Act for land transactions. Counsel for the plaintiff has submitted that given that provisions relating to Promise of Sale is provided for under the Civil Code of Seychelles Act and not the Land Registration Act, the requirements under the Land Registration Act pertaining to Power of Attorney do not apply to a Promise of Sale. He therefore contends that the transaction between the parties made pursuant to the Power of Attorney is valid.
Section 70(1) and (2) of the Land Registration Act provides –
(1) Upon the application of the donor or the donee of a power of attorney which contains any power to dispose of any interest in land, such power of attorney shall be entered in the register of powers of attorney and the original, or with the consent of the Registrar a copy thereof certified by the Registrar, shall be filed in the file of powers of attorney.

(2) Every such power of attorney shall be in the prescribed form or such other form as the Registrar may in any particular case approve, and shall be executed and attested in accordance with section 60.

It is clear that in terms of section 70 a Power of Attorney which contains any power to dispose of any interest in land must be in the prescribed form or any form approved by the Registrar. It is also clear the Power of Attorney in this case (Exhibit P5) does not comply with that requirement and cannot be registered. In consequence the promise of sale which was signed by the 2nd defendant on behalf of the 1st defendant pursuant to such Power of Attorney can also not be registered and would have effect only between the parties and not a third party. 
In any event, I am of the view that it is irrelevant whether the Power of Attorney is valid or not, as its invalidity would only affect the validity of the Promise of Sale which I do not consider as relevant since the plaintiff is no longer pursuing the transfer and registration of Title J2056 in his name. He is only seeking the refund of the money that he has paid to the 2nd defendant as consideration for the land which was to be transferred to him, but which has been transferred to a third party instead.
I have no doubt that the sums of SCR8,000, SCR25,000 and SCR36,000 were paid by the plaintiff to the 2nd defendant as evidenced by the acknowledgements of receipt in Exhibit P2(a), (b) and (c). Insofar as it concerns Exhibit P2(a) I do not believe the 2nd defendant’s story about having received the sum of SCR8000 and subsequently paying it to Mr. Kathamuthu for the plaintiff on the understanding that the plaintiff would refund him the money afterwards. In any case the document does not say that Mr. Kathamuthu received money from her but quite the opposite, although no explanation was offered as to why Mr. Kathamuthu’s name was on the document. Furthermore, the purpose of the payment is clearly stated in the document, namely “payment of an advance instalment of the transfer of land … Parcel J2056”. In any event I have had the opportunity of observing the demeanour of both the plaintiff and the 2nd defendant in Court and I believe that the plaintiff is the most credible of the two and is telling the truth. The impression that I have of the 2nd defendant is that she is grasping at every opportunity not to repay the plaintiff money that he has paid her. The fact that she entered into a Promise of Sale with the plaintiff in respect of Title J2056 and thereafter entered into another Promise of Sale with Mrs. Mary Geers in respect of  the same property who eventually became the proprietor of the said property  does nothing for her credibility. She does not give the impression of being a trustworthy person who can be believed. For the same reasons I also do not believe that she was not paid the deposit of SCR50,000 upon signature of the Promise of Sale. The 2nd defendant seems a reasonably astute person. She does not appear to be someone who would accept to sign the Promise of Sale without receiving the SCR50,000 stipulated therein as being payable upon signature of the same. In my view, although no receipt was produced for the payment of the deposit of SCR50,000, the fact that the 2nd defendant signed the Promise of Sale is sufficient to prove that the sum was paid by the plaintiff, given clause  1(a)(i) of the Promise of Sale which states that “[T]he Promissee will pay the sum of Rupees One hundred and Fifty Thousand (SR150,000/-) for the property as follows; (i) SR 50,000/- upon signing of this Promise of Sale”. I therefore find that the amount paid by the plaintiff to the 2nd defendant amounts to a total of SCR119,000 (SCR50,000 + SCR8,000 + SCR25,000 + SCR36,000).
Article 1590 of the Civil Code of Seychelles Act provides that -
If the promise to sell is accompanied by a deposit, each of the contracting parties shall be free to withdraw; the person who has paid the deposit shall lose it, the person who has received it shall return double the amount. 

In terms of that provision, the plaintiff would be entitled to be returned double the amount of the deposit of SCR50,000. However, Counsel for the plaintiff has stated in his submissions that the plaintiff no longer seeks to be paid twice the amount of money paid by him to the 2nd defendant and would be satisfied with the refund of the money he had actually paid her. 
Decision
In the circumstances, I give judgment for the plaintiff and order the defendants to pay to the plaintiff the sum of SCR119,000.
 The defendants shall also pay costs of this action to the plaintiff. 

Signed, dated and delivered at Ile du Port on 1st June 2026.

____________
Carolus J
2



