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[2] The petition arises from an application made by the Petitioner on 26th May 2023 for a

certificate under section 18(1)(a) of the Employment Act, 1995 to employ a non­

Seychellois as Principal of the school. A Competent Officer granted the application on 30th
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Particulars oflrrationalitylUnreasonableness

9. Further or in the alternative to paragraph 8 of the Petition, the Petitioner avers
and contends that the finding and decision of the Respondent - as set out in
paragraph 7 of the Petition - is irrational and/or so unreasonable and that no
reasonable tribunal or authority would have come to such afinding and decision,
in that-

I rrationalityIUnreasonableness

8.6 on the basis of all the above, the Respondent ought not to have upheld the
condition imposed by the Competent Officer.

8.5 the Respondent ought to have quashed the condition imposed by the Competent
Officer altogether instead of varying the condition,'and/or

8.4 the Respondent ought to have held that the condition imposed by the Competent
Officer was illegal,'

8.3 the Respondent ought to have held that the Competent Officer did not have the
power to impose the condition, in the granting of the application;

8.2 section 18 of the Act did not authorise the Competent Officer to limit the time
period that a non-Seychellois could be employed in a particular post;

8.1 section 18 of the Act grants the Competent Officer only thepower to determine
whether or not to issue a certificate to an employer to employ a non-Seychellois
in a particular post;

8. It is averred and contended that the decision of the Respondent is illegal and/or
ultra vires in that the Respondent ought to have held that-

"Illegality! Ultra Vires

June 2023 but limited its validity to three months. On appeal, the Respondent varied the

decision by extending the validity to one year effective 16th August 2023, but maintained

the condition that a time limit be imposed for the validity of the certificate. The groundsof

review as pleaded in the petition are as follows:
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Analysis

[5] Rule 5 of the Rules provides that every petition "shall be listed ex parte for the granting

of leave to proceed. " Rule 6(1) adds that leave shall not be granted unless the Court is

satisfied that the petitioner has "sufficient interest" and that the petition is made in "good

faith. " It is therefore a two-limb test.

[4] Since the filing of the Petition, the matter has been mentioned a few times with the

Respondent filing written objections on 10th July 2024. However, it is now evident that

leave to proceed under the Supreme Court (Supervisory Jurisdiction over Subordinate

Courts, Tribunals and Adjudicating Authorities) Rules, 1995 ("the Rules") was never

formally granted. This Court must therefore determine the preliminary question of whether

such leave should be granted before the matter can progress to a substantive hearing.

(iii) order the Respondent to pay costs to the Petitioner.

(U) after hearing the petition, issue a writ of certiorari quashing the decision of the
Respondent to impose the limit on the validity of the certificate of employment for a
period of one year; and/or

(i) grant leave to the Petitioner to proceed with the Petition in accordance with Rules 5
and 6 of the Supreme Court (Supervisory Jurisdiction over Subordinate Courts,
Tribunals and Adjudicating Authorities) Rules;

[3] In terms of the petition, the petitioner prays the court to:

(U) further, or in the alternative, to paragraph (i) above, the Respondent took irrelevant
matters into consideration and/or failed to take into consideration relevant matters,
in coming to the findings and decision, by taking into account the fact that it was
necessary, for the Employment Department; to monitor the situations at the school
regarding the leadership of the school by the school's Board of Governors, which
was a matter which had no relevance to the requirement for the granting of a
certificate to employ a non-Seychellois under section 18 of the Act. "

(i) there was no evidence or facts laid before the Respondent upon which the
Respondent could have come to the finding and decision; and/or
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[10] At the leave stage, the Court is not to decide the merits but only to determine whetherthere

is an arguable basis for judicial review. On the text of the statute, which is silent onvalidity

periods, the contention that the competent officer exceeded statutory power is arguable and

thus sufficient at this threshold stage.

[9] In my view, the Petition discloses an arguable case. The Petitioner contends that section 18

of the Employment Act empowers the competent officer to determine whether or not to

issue a certificate, but does not authorise the imposition of a validity period on the

certificate itself.

"It was correctly stated in the case oJDerrick Chitala v Attorney General (1995) ZR

that the purpose oj the leave stage is to eliminate claims that are frivolous, vexatious

or hopeless. In R v Secretary oJStateJor Home Department, ex-parte Cheblak [1991J

1 WLR 980 Lord Donalds explained that the process operates as a jilter to eliminate

unarguable cases and if an arguable issue emerges, the Courts grant the leave. "

[8] InRegistrar of the Supreme Court v Public Service Appeals Board and Ors (SCA CL 6

of 2020) [2021] SCCA 11, the Court of Appeal reaffirmed that the leave stage serves as a

filter. It held as follows:

"Under the goodJaith requirement this court has explained that the applicant should
show that the issue/s raised in an application are arguable. If these two tests are met
thejudge makes an order Jor the case to move to the Merits Stage. (Karunakaran v The
Constitutional Appointment Authority SCA 33/2016). "

[7] The next question is whether the petition is made in good faith. It is trite that good faith is

satisfied where the petition discloses an arguable case. InAirtel (Seychelles) Ltd v Review

Panel of the National Tender Board & Anor (SCA 70 of 2018) [2021] SCCA 36 (13

August 2021), the Court of Appeal stated as follows:

[6] It is clear that the Petitioner has a sufficient interest. The Petitioner is the direct addressee

of the impugned certificate and appeal decision, which affect its ability to appoint a

Principal.
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E. Carolus
Judge of the Supreme Court

Signed, dated and delivered at Ile du Port on 5th November 2025.

(iv) The Respondent is to file any objections to the petition in the Registry of the

Supreme Court on or before the next mention date and serve a copy thereof on the

Petitioner.

(iii) I direct the Registrar upon receipt of the record referred to at subparagraph (ii)

above, from the Ministry of Employment, to allow the parties to peruse it and obtain

copies thereof.

(ii) The Ministry of Employment is directed to forward the record in respect of the

decision of the Respondent canvassed in the petition, to the Registry of the Supreme

Court not later than 14 days after the date of this Order.

(i) I direct the Registrar to serve a copy of the petition, supporting affidavit and

connected documents and exhibits on the Respondent.

[13] Accordingly I grant leave to the Petitioner to proceed with its Petition for Judicial Review

and I make the following Orders:

[12] The petition was filed within three months of the Minister's decision, satisfying Rule 4 of

the Rules. Furthermore, no alternative statutory remedy exists. Further, the requirements

of Rule 6 are satisfied: the Petitioner has sufficient interest and the petition discloses

arguable grounds.

[11] Equally, the ground of irrationality raises an arguable question as to whether the

Respondent took into account considerations extraneous to the statutory purpose. Whether

such considerations were relevant under section 18 of the Act is a matter for the substantive

hearing, but it is sufficient at this stage that the ground is not frivolous.


