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ORDER

Application seeking an Order from this Court granting leave to the Applicant to Appeal from an
interlocutory order or Ruling- Application is dismissed with cost since the Applicant is out of time
in filing the said Application and further has not shown good cause in order for this Court to extend
the time fixed by these rules to file an Appeal or as in the present case to file an Application for
leave to Appeal from an interlocutory Order. The said delay being an inordinate delay and being
attributable to the laches on the part of the Applicant or the Applicant’s representative.

RULING

ESPARON J

Introduction

[1] This is an Application seeking for an Order from this Court granting leave to the Applicant
to Appeal against the ruling of this Court delivered on the 14th December 2023 being an
interlocutory Order to the Seychelles Court of Appeal.



The pleadings

[2] The Application is supported by the Affidavit of Anthony Boué being the Applicant in the

matter who avers inter-alia in his Affidavit the following;

2) | am advised by the Attorney of the Applicant, Frank Elizabeth and verily

4)

5)

believe that on the 14th of December 2023, Judge David Esparon dismissed

the Applicant’s preliminary objections to the Respondent’s application for

an interlocutory order and ordered the Applicant to file its reply to the

Application. (copy of the ruling attached and marked as exhibit Al).

| am advised by the attorney for the Applicant, Frank Elizabeth, and verily

believe that, leave may be granted by this Honourable Court in law if;

The ruling disposes substantially of all matters in issue as to

leave only ancillary matters for decision;

is an exceptional case which should be brought under
review on Appeal

| am advised by the Attorney for the Applicant, Frank Elizabeth, and I verily

believe that Conditions (i) and (ii) mentioned at paragraph 4 here-above are

satisfied for the following Reasons;

the ruling of the Court of Appeal, if it’s in favour of the
Applicant, would dispose of the whole case leaving no
ancillary matters to be dealt with by the Supreme Court.

the case is an exceptional case which should be brought
under review since the issues raised are in the public interest
and it is the 1st time that they are being canvassed before the
Courts.

The Appeal have a reasonable chance of success as disclosed
by the indicative grounds of Appeal attached herewith and
marked as Exhibit A2.
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d. The ruling of the Court of Appeal, on indicative grounds of
Appeal raised in the notice of Appeal, if the Court of Appeal
rules in favour of the Applicant, would save time, resources
expenses and legal cost for both parties and the Court freeing

time for the Supreme Court to deal with other cases.

e. It is necessary and in the interest of Justice for leave to be
granted to the applicant to allow the applicant permission to
file its notice of Appeal before the Seychelles Court of
Appeal. (see A2).

f. The indicative grounds of Appeal are arguable and not
frivolous.
g. Irreparable harm would be caused to the Applicant if the case

proper were to proceed.
[3] The Applicant raised to following preliminary objections to the Application;

(1) That the Applicant’s current Application for leave to Appeal is time barred since
the Applicant was required to file its Application within a prescribed period

pursuant to rule 18 of the Court of Appeal rules.

(2) That the Applicant previously filed the same Application on March 2024, seeking
leave to Appeal the same Ruling. The respondent raised preliminary objections on
points of law and the Applicant withdrew the Application. This withdrawal further
underscores the Applicant’s awareness of the time limits and the procedural

irregularities associated with filing such an Application outside the prescribed time.

(3) Moreover, the Applicant has yet to file the necessary affidavit in response to the
main case, despite the clear time periods specified in the POCCCA Rules. The
Applicant’s failure to file such a response is not only procedurally improper but

also further delays the resolution of the matter at hand.



(4) That the Respondent submits that allowing the Applicant’s request for leave to
Appeal would serve no useful purpose, given the notice of appeal, if allowed, would
be filed outside the prescribed time limit period. The order of the Supreme Court
was delivered on 14 December 2023, and we are now in 2025, rendering any
Appeal filed at this stage untimely, and in violation of the applicable procedural

rules.

Submissions of Counsels

[4]

[5]

In this matter, according to Counsel for the Respondent, the conduct of the proceedings in

this matter was as follow;

That on the 14th December 2023 his Lordship delivered the ruling on the plea in Limine
Litis and in March 2024, the Applicant filed an application by way of Notice of Motion for
leave to Appeal to the Seychelles Court of Appeal against the decision of his Lordship
delivered on the 14th December 2022 pursuant to section 12(2) (b) of the Courts Act.

On the 15th May 2024, the Respondent filed a preliminary objections contesting the
Applicant’s Application for leave of which the Applicant subsequently withdrew the
Application seeking leave to appeal the Ruling of his Lordship dated 14th December 2023.
That the matter was scheduled for the Applicant to file his Affidavit in reply to the
respondent’s Application for interlocutory order and Receivership Order and to set hearing

dates.

On the said date, the Applicant had yet to file his reply, and this Honourable Court granted
learned counsel an extension of time of which on the 15th January 2025, the Respondent
being the Applicant in the present matter failed again to file his reply to the Respondent’s
Application. On the 25th February 2025, the Applicant filed once again a new Application
for leave to Appeal to the Seychelles Court of Appeal from an interlocutory order pursuant
to rule 12(2)(b) of the Courts Act.

As a result of the above, counsel submitted that the present Application for leave to Appeal
is procedurally time barred and amounts to an abuse of the Court process and that the
chronology of events reveals a pattern of delay and inaction that the Applicant has neither
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[6]

[7]

[8]

explained nor justified. That the Applicant has attempted to file an Application for leave to
Appeal in March 2024, nearly 3 Months after the ruling and after that Application had been
met with preliminary objections from the Applicant, the Application was withdrawn. That
rather than filing an application timeously, the Applicant waited a further 9 months until
25th February 2025 to file the current Application. According to counsel this second
attempt coming more than 14 months after the ruling was again filed without any

explanation or cause shown for the delay.

Counsel further submitted that not only is the delay inordinate, but the Applicant has also
not provided any reason(s) for such delay. Moreover, according to counsel, the Applicant
has failed to file an Affidavit in reply despite being granted an extension by this Honourable
Court. Counsel relied on the case of Clive Lawry Allisop V FIU and Ors (SCA 39/2013
and also relied on the case of Cable and Wireless (Sey) Limited V Minister of Finance
and Communications and Ors CS 377/1997, [1998], SCSC 1 (28 January 1998).

Hence Counsel submitted that the Court should dismiss the Application, for the Applicant
having failed to act within a reasonable time and to provide any justification for the delays
and abide by the Courts directions in the main proceedings.

On the other hand, counsel for the Applicant submitted to the Court that since the ruling is
interlocutory, the Applicant does not enjoy an automatic right of Appeal and as such by the
Respondent stating that the Applicant can Appeal as of right and is out of time is flawed
since the law dictates that leave must be obtained for interlocutory Appeals as established
in precedents like EME (Supra). Hence, according to counsel, such preliminary objections
by counsel for the Respondent is Procedurally flawed and overlook the interlocutory nature

of the Supreme Court’s ruling.

Analysis and determination.

[9]

As a result of the preliminary objections raised by the Respondent, this Court shall first
deal with the Preliminary objections raised by the Respondent before going into any merits
of the Application. The main preliminary objections of which the Court has to deal with is
that the Appeal is prescribed by law for failing to file the Appeal within the time prescribe



[10]

[11]

[12]

by rule 18 and that the Applicant has not given any explanation nor shown cause for the
delay.

This Court hereby reproduce Rule 18 of the Court of Appeal rules which states as follow;

‘Every Appeal shall be brought by Notice in writing (hereinafter called “the notice of
Appeal’) by the appellant which shall be lodge with the registrar of the Supreme within 30
days of the decision appealed against”.

It is clear from the opening words of rule 18 stating ‘every Appeal’ that rule 18 of the Court
of Appeal rules deals not only with Appeals from final Judgments but also Appeals form
interlocutory Orders or Judgments as it prescribes the time limit of which all Appeals shall
be filed which seems to show that the time limit seems to be mandatory rather then
directive. Hence it is this Courts view that everything should be filed within the time
prescribed by law. Even an application for leave to Appeal from an interlocutory order or
Judgment should be filed during the prescribed time. Hence the Applicant cannot put the
cart before the Ox since the Applicant has to file the said Application for interlocutory

order within the time prescribed by law.

In the present matter, the said ruling was delivered by this Court on the 14th December
2023. The present Application for leave to Appeal from the said interlocutory order was
filed on 25th February 2025. Hence it is clear that the Application for seeking leave from
this Court to file an Appeal from an interlocutory order was filed more than 14 months
from the date of this Court’s ruling. This Court also bears in mind that the Applicant had
filed the same Application in March 2024 and subsequently withdrew the Application after
that the Respondent had filed its preliminary objection. When one looks at the date of the
filing of the present Application which was filed on the 25th February 2025 as opposed to
the date of the delivery of the said ruling of this Court, this Court finds that the Applicant
is out of time in filing this Application for leave to Appeal from an interlocutory order in
view that he would have been out of time to file any Appeal be it from a final order or

Judgment or from an interlocutory order.



[13]

[14]

[15]

[16]

[17]

Further this Court hereby reproduces Rule 26 of the Court of Appeal rules which states as

follows;

‘The time fixed within these Rules may, on good cause shown by notice of motion supported

by affidavit, be extended by the President or the Court’.

In the case of Jean v Inter- Island Boat limited, Civil Appeal 44 of 2012, Egonde-Ntende
CJ relied on the decision in the case of Aglae v Attorney General SCA 35 of 2010 which
cited in approval the words of the Privy Council in the case of Ratnam v Curmarasamy
(1964) All E.R 933 of which the Court held the following;

‘The rules of Court must prima facie be obeyed, and in order to justify a Court in extending
the time during which some step in procedure requires to be taken, there must be some
material on which the Court can exercise its discretion. If the law requires otherwise a
party in breach would have an unqualified right to an extension of time which would defeat

the purpose of the rules which is to provide a time table for the conduct of litigation’.

The Court in the case of Jean (supra) held that ‘the Applicant has not explained the 3
months’ delay in failing to take any step with regard to a possible Appeal against the
decision of the Employment Tribunal. This is fatal to his Application. Parties and their
legal advisors must understand that this Court will enforce the time standards established

by the rules’.

In the case of Darrel Green v Seychelles Licensing Authority and Government of
Seychelles, CA 43/1997, it was held that leave to file an application out of time is not the
norm, but the exception, it shall be granted ‘not as of course but only if the applicant shows

sufficient reasons to justify an extension of time’.

The longer the delay the greater the burden on the Applicant. The Court will consider
whether the circumstances that caused delay are attributable to the applicant or not.
(Tarnecki v R) SCA 4/1996, LC 89).



[18]

[19]

[20]

[21]

[22]

Furthermore, an extension of time can be granted only for reasons which do not relate to

laches on the part of the petitioner or the petitioner’s representative (Bodco v Herminie
(2001) SLR 254.

This Court has perused the documents filed in the present matter and finds that there is no
such Application be it by way of notice of motion or otherwise seeking for an extension of
time. Upon perusing the present Application, this Court finds that there is no averment in
the Affidavit explaining or giving reasons as to why this Court should condone such a delay
of 14 months or the least the delay of almost 9 months after he withdrew his previous
Application. In fact, as a result of the conduct of the proceedings in this matter, this Court
finds that delay in this matter is attributable to the laches on the part of the Applicant or the
Applicant’s representative (vide: Bodco v Herminie (2001) SLR 254 and that the delay is
an inordinate delay and should not be condoned by this Court without the Applicant
showing good cause or giving good reasons or explanation of which the Applicant has

provided none which is fatal to the Application.

As a result of the above, since the Applicant is out of time in filing the said Application
and further has not shown good cause in order for this Court to extend the time fixed by
this rules to file an Appeal or as in the present case to file an Application for leave to Appeal

from an interlocutory Order, | accordingly dismiss this Application with cost.

In view of the said determination of this Court at paragraph 22 of this ruling, this Court
finds no necessity to make any further pronouncement on any other preliminary objections
raised by the Respondent nor does it find any necessity to make any pronouncement on the

merits of the present Application.

The Applicant/ the Respondent in the main case in MC 69 of 2022 is further directed to
file his reply on the merits within 30 days from the date of this ruling of which I accordingly
grant a final extension of time failing which this Court may exercise its discretion to

proceed with the matter.



Signed, dated and delivered at Ile du Port on the 14" July 2025.

D. Esparon J



