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Summary: Application for Stay of Execution pending appeal of an Order of the Revenue

Tribunal; appeal on question of law only (section 78(4) of the Revenue
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Heard: Parties filed written submissions

Delivered: i7 July 2025

ORDER
Application denied. Notice of Appeal raises both questions of law and fact which offiends section

78(4) of the Revenue Administration Act; Applicant can only appeal on a question of Law

RULING

VIDOT J

[ The is an application filed by way of Notice of Motion dated 31¥December 2024 that prays

for the following Orders from Court;



(a) For a stay of execution of a decision of the Revenue Tribunal, delivered on 23"
February 2024 in CS035 of 2019 granted in favour of the Applicant, pending the

determination of the Applicant’s appeal listed before this Court;

(b) For the Respondent to revoke all the notices issued under section 24 of the Revenue
Administration Act to the Applicant’s clients in relation to the decision of the Revenue

Tribunal dated 23" February 2024;
(¢) An order that the Respondent desist from,

(i) Issuing further notices under section 24 of the Revenue Administration Act to

the Applicant’s clients; and/or
(i)  Taking other acttons;

in relation to the decision of the Revenue Tribunal dated 2379 February 2024, pending

the hearing and determination of the Applicant’s appeal before this Court.

[2] The Respondent objects to that Application through an affidavit in reply sworn by Fred

Morel, then the Acting Commissioner General.

[3} The Applicant’s Notice of Motion is supported by an affidavit sworn by Ms. Vancssa
Laurence who is the Managing Director of the Applicant company; Hooloomann Project
Services Limited. In the affidavit she rehearsed the determination ol the Order of the
Revenue Tribunal. A copy of such order was attached to the Application. It is against that
Order that the Applicant is appealing. In that Order the Revenue Tribunal decided that the
Appeal of the Applicant is dismissed and ordered that the company makes payment of
SR26,006,861.22 to the SRC. The parties were also advised that il they were dissatisfied
with the Ruling that they could appeal to the Supreme Court.

[4] The decision therefore, encapsulates the total amount of Value Added Tax (“VAT™) and
Corporate Social Responsibility Tax due and owing to the Respondent by the Applicant

which amounts the Applicant is yet to settle.



5]

[6]

[7]

[8]

Ms. Laurence notes that the Applicant has filed an appeal of that decision of the Revenue
Tribunal before the Supreme Court and states that this appeal has a strong chance of
success. She claims that ever since operating business the Applicant has been in
compliance with the Laws of the Republic. She alleges that the Applicant has always acted
in good faith, save and except for the alleged tax claim as presented by the Tribunal’s
decision which is obviously the subject to the said appeal. She claims that if the decision
of the Tribunal is executed then the Applicant will suffier undue prejudice, great hardship
and substantial loss. This will include loss of employment to eight of its employees as the

Applicant will be made insolvent.

It is also alleged that, by the Respondent requesting the Applicant’s clients to hold 50% of
any sums due to the company and to transfer the same to a bank account of the Respondent
will cause immense hardship on its collection of revenue to meet its expenses. Ms.
Laurence fiurther states that such notices were sent without notice on the Applicant in
breach of section 24(9) of the Revenue Administration Act. That according to the Applicant

is unlawful.

The Applicant avers that should their appeal be successful, such appeal will be rendered
nugatory unless this present application for a stay of execution is granted as by then the
Applicant would be bankrupt. They claim that contrary to the Respondent, they will suffier
greater hardship if the Order of the 23" February 2024 is executed.

The Application is fiurther supported by an affidavit from Mrs. Poonkhotai Pillay who is a
Chartered Accountant. She states that her firm of accountant has been auditing the financial
account of the Applicant for the past 3 years. Following the Order of the Tribunal the
Applicant sought her services to prepare a financial statement. She concluded that the
executioni of the Order will have adverse effiect on the operation of the Applicant which
could occasioned deficit in the Applicant’s retained earnings. She repeats the alleged
difficulties that will be caused to the Applicant ifi as per notices issued by the Respondent
to Applicant’s clients (debtors) results in clients paying 50% of sums due to the Applicant

into an account set up by the Respondent.



9]

In his affidavit in reply, Mr. Morel confirms the sums allegedly owed by the Applicant to
the Respondent as per the Order of the Tribunal and states that the liability remains
outstanding and notes that the Tribunal has dismissed an appeal against the same by the
Applicant. He states that as per legal advice obtained from the SCR’s counsel, section 24
of the Seychelles Revenue Commission Act empowers the Commissioner General to do all
acts deemed necessary and expedient for collecting, receiving and accounting for revenue
in a manner that is authorised. He annexed to his reply copics of the section 24 notices. He
further adds that as per section 78 of the Revenue Administrative Act an appeal can be
grounded on questions of law only. The appeal raises question of facts. That is contrary to
section 78 of the Revenue Administration Act. That contradicts Applicant’s averment that
the Appeal has a strong chance of success. He disagrees that the Applicant has not acted in
violation of the Inland Revenue laws and therefore submits, the Applicant will not suffier
any prejudice if the application was to be dismissed. He avers that indeed it will be the
Seychelles Revenue Commission that will suffier serious prejudice if' the execution of the

impugned decision is stayed as it will not be able to carry out its statutory mandate.

The Law

[10]

Counsels for the parties then filed written submissions outlying the law on stay of
execution. A stay of execution is a discretionary and equitable remedy. It was held in
Avalon (Pty) Ltd. & Ors v Berlouis |2003] SLR 59 and Chang-Tave v Chang-Tave
|2003] SLR 74 that there isn’t any specific statutory provision which gives courts power
to protect the interest of an appellant. However, the Court derives equitable powers to
administer justice under section 6 of the Courts Act. A stay is not automatic and should
definitely not be used as a tool to prevent a party from enjoying the fruits of its judgment.
It is a remedy that should be exercised sparingly and judiciously when an applicant satisfies

the granting of such order on one or more of the grounds identified below.

An appeal does not operate as a stay of execution as provided under section 230 of the
Seychelles Code of Civil Procedure (“the SCCP™). In deciding on whether or not to grant
a stay, courts shall do so the interest of justice. Counsel for the Applicant reficrred to the

cases of MaeDonald Pool v Despilly Williams [1996}SLR 192 and Laserinisima v



[12]

Boldrini [1999] CS 274of 1998, that set out the grounds on which courts may grant a stay

of execution. These grounds are;

() That the appeltant could suffizr loss which could not be compensated in damages;
(i) That the special circumstances so require;

(iii)  That the balance of convenience and hardship are on the side of the appellant;

(iv)  There is a substantial question of law to be adjudicated upon at the hearing of the

appeal; and

(v) That if the stay is not granted to the appellant, if successful, the judgment will be

rendered nugatory.

These considerations or principles were adopted in the case of Vijay Construction
(Proprietary) Limited v Easter European Engineering Limited [2020] SCSC 476.
They were also followed in Choppy v NSJ Construction [2011] SLR 251 and
Ramkalawan v Electoral Commission & Ors MA 164 of 2016 (Arising from CP01 of
2016) (on an application for stay of execution) wherein the Constitutional Court stated that
“The provision is however not instructive as (o when such an order should be granted. The
authorities in this jurisdiction have confirmed that it is entively in the discretion of the

Court to grant a stay.”
In Mary Geers v Noel de Lafontaine MA 200/2018, the Court stated;

“Section 230 makes it clear that this Court has limited powers in respect of stays, any way
much power than an appellate court. Jurisprudence constant on this issue is to the efj'at
that the judge's inherent discretion is exercised based generally on whether it is just and
convenient 10 make such an order, to preven! undue pre judice to the party. The decision is
reached by striking a fudiciously and equitable balance between the principle that the
success fidl party in the litigation should be allowed 1o reap the fruils of his litigation and
not obtain a hollow victory, and the countervailing principle that should the success fid

party in litigation be ultimately success ful in his appeal, he ought not fo be deprived of the



[13]

[14]

[15]

Sruits of his litigation due (o the result of his appeal being rendered mugatory or the

appellant would sufjfer loss which could be compensated.”

The decision whether or not to grant a stay of execution necessarily includes weighing the
interest of the parties to establish whether an appeal has a chance of success, the balance
of convenience, hardship and irreparable damage that may be suffizred by the applicant and
the concern that unless a stay is ordered, the appeal will be rendered nugatory; see

Alexander v Cambridge Credit Corp. Ltd [1985)2 NSWLR 685.

The above is very much aligned with what was held in Avalon (Pty) Ltd. v Berlouis
[2003) SLR 59 that “... the principles governing a stay of execution and the exercise of
the Court’s power fo grant a siay in respect cannol be restricled 1o or pigeonholed within
the five grounds as canvassed by the authorities cited supra. In the circumstances, the
question as to the granfing of a stay is o be defermined not on the basis whether the case
satisfies any or none of the five grounds or of the chances of success in the appeal but
primarily on the basis whether granting such a stay is necessary for the ends of justice in

the given set of facts and. circumstances

By way of further itlustration as to considerations that should guide a court in adjudicating
on a stay application, Counsel for the Respondent referred to EEEL v Vijay Construction
SCA MA 35/2022 (arising in SCA 28/2020) wherein it was said “...that a saty will
normall y prolong litigation and thus inconvenient the respondent, add expense and delay
finality to litigation. For these (and other) reasons, a stay Is not normally granted unless
the applicant convinces the court that it is interest o f justice fr the stay to be granted. In
my view this is normally done by adducing evidence that the continuation of the
proceedings would cause disproporiionately greater hardship to the applicani than the
advantage of the respondent by conmtinuation of the proceedings.” This is further indication

that the exercise of the right to grant a stay should be used sparingly and judiciously.

The Applicant could suffer loss which could not be compensated in damages.

[16]

The facts are such that would suggest that the Applicant will suffizr greater loss. This is

because if the Order of the Tribunal is to be executed, there is s serious probability, as per



[17]

the affidavit of the Chartered Accountant, Mrs. Pillay, that the Applicant could be rendered
insolvent. It will lose its ability to operate and therefore thus close the business. The

Applicant would not be able to generate sufficient revenue to fiund its operation.

On the other hand, the Respondent would not suffier such hardship. It will continue to
operate as a statutory body save that if it does not collect revenue which contributes toward
social and economic development of the country, it will be failing in the exercise of ils

statutory mandate.

The balance of convenience and hardship are on the side of the Applicant

[18]

[19]

Similarly as above noted, the execution of the Order will indeed cause hardship fix the
Applicant. This is because as submitted by Counsel for the Applicant it will be dif ficult for
them o meet its overheads and expenses, namely salaries, social security payment and
pension fund contribution. That could result in the employees of the Applicant being made
redundant. That is confirmed by averments made by Mrs. Pillay, the accountant. Therefore,
this could cause irreparable injury that damages would not be able to repair. There is

likelihood of the Applicant being declared bankrupt.

The Court remains cognisant to the mandate of the Respondent and ensures that it is able
to exercise such mandate in a competent manner. The Respondent collects much needed
revenue for the Republic and ensures that businesses do not breach their obligations.
However, in weighing that against the probability of bankruptcy of a business that would
be destroyed, then that balance of convenience favours the Applicant; that is if the appeal

was to be successful.

If appeal is successful, such judgment will be rendered nugatory

[20]

This Court gave due consideration the assessment of Ms. Laurence that if the Applicant’s
appeal was to succeed, it will be reduced merely o an academic exercise. This statement
is supported by Mrs. Pillay’s assessment that if the Order of the Tribunal is executed, the
Applicant is be forced insolvency. This suggest that even if the appeal succeeds, the
Applicant will by then be incapable of resurrecting its business. In any case, the Court

should not permit such occurrence. It is necessary that the Applicant’s business operations

7



continue. A successfiil appeal might not be able to breathe new life into what wouid be
then a bankrupt and failed business which would have been occasioned by the Order. It
should at the least evaluate where the balance ofi convenience tips. It should preserve the

Applicant’s business rather than kiil it.

The special circumstances require that a stay is granted.

121]

| have above evaluated whether or not a stay should be granted. | have in particular assess
the balance of convenience especially in ensuring that the Respondent is allowed to
discharge its statutory mandate and that the probable bankruptcy of the Applicant if the
stay is not granted. Therefore, I consider the continuing viability of the Applicant if its

appeal succeeds.

Substantial of Law to be adjudicated upon at the hearing of the appeal

[22]

[23]

[24]

One of the consideration the court has to evaluate is whether or not the appeal has a good
chance of success. In Chang-Tave v Chang Tave [2003] SLR 74 the Supreme Court held
that “under the English principle, even if the appellant had some prospects of success in
his appeal, fr that reason alone no stay will be granted unless the appellant satisfies that
ke will be ruined without a stay of execution. In Atkins v Great Western Railway Co.
[1886] 2 TLR 400 the Court held; “As a general rule the only ground for a stay of
execution is an affidavit showing that if the damages and. costs were paid. there is no

reasonable possibility o f getting them back if the appeal succeeds.”

At the stage, courts have to exercise an abundance oficaution not to dismiss a case merely
on the face ofit. The Applicant has filed a Memorandum of Appeal which has been closely
evaluated by this Court. In Mr. Morel’s affidavit in response, he avers that in issuing the
notices, the Respondent has not violated the Revenue Administration Act. He further states

a second an appeal to the Supreme Court is limited to questions of law only.

Section 24 (3) indeed gives the Revenue Commissioner the power to issue notices on
anybody who is indebted to a party defaulting its obligation under tax laws to pay such
sums into a special account. Therefore, in issuing the notice to such persons, the

Respondent was not in breach of the law. The Applicant states that they should have been

8



notified. 1 am of the view that section 24 (3) does not place such obligation of the

Respondent.

[25]  Section 78(4) of the Revenue Administration Act provides that “fdJn appedal to the
Supreme Court may be made on a question of law only, and the notice o fappeal shall state

the question of law that shall be raised on appeal”

[26] As above stated, | have had sight of the Notice of Appeal and I have given ample
consideration to the same. [ find that the Memorandum addresses questions of facts and of
mixed law and facts. That offiends section 78(4) of the Revenue Administration. It is a
faulty memorandum. Being such, the appeal cannot have a chance of success as the

memorandum is incompetent.

Determination

[27]  Since I find that in view of the Memorandum does not satisf'y section 78(4) of the Revenue
Administration, this Court has to deny the Application. I further note that such being the

case, the appeal cannot proceed with the Memorandum of Appeal in its present form.

Dated this 17 day of July 2025

M,i\\b\im\
~Vidot]



