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[3] The Applicants have now filed three motions, namely, MA 128/2025and MA 130/2025

and MA 135/2025 which I feel for the purposes of efficiency should be dealt with

together as they are essentially moving the COUlifor the same thing, namely a stay of

execution of the judicial sale of Parcel H 12880 pending the final determination of the

Applicants' appeal filed on the 23rd June 2025 and additionally that they be granted

reasonable and sufficient time to secure legal representation.

Procedural issues and non-appearance of parties:

[2] The sale proceeded by way of a public auction held on 10th June 2025 at 10.00 am,

before me Natasha Burian, Judge of the Supreme Court assisted by Court Orderly Ms

Marie-Therese Bristol, MrGuy Ferley, Attorney-at-law, having carriage of the sale and

Julia Gamatis for the Defendants ('Applicants' for the purpose of this ruling). Mr Ferley

declared to me that all formalities laid down by Immovable Property (Judicial) Sales

Act ('the Act') for the publication of the date of sale of the Property had been duly

complied with, such formalities having been effected upon fixing of the date of sale and

that the bill of costs of sale due at the time of the sale duly taxed by the Registrar had

been filed in the Registry of the Supreme Court twenty-four hours before the. The mix

a prix for the portion of land up for auction were announced as SR 10, 000,000/-. It

was also announced that the taxed costs of the sale amounted to SR 16,606/-. There

being no objections to the sale, the bidding was opened for the portion ofland H 12880

at SR 10,000,0001. There were no bidders and the mise a prix not covered; and the

property was therefore adjudicated to the Execution Creditor, the Bank of Baroda

(Seychelles).

[1] A commandment dated 22nd July 2024 was filed in the Registry of the Supreme Court

on 26th July 2024 requiring the Defendants, Julia Lysa Gamatis and Nathalia Lysa

Gamatis, to pay the sum of Seychelles Rupees Eight Million Three Hundred and Eighty

One Thousand and Six Hundred and Fifty-Five (SR 8,31,655/-) plus interest and cost

notifying the Defendants that in default of such payment within 10 days of the date of

service of the Commandment, the parcel H 12280would be seized and sold. The seizure

was effected on 27th September 2024 and a Memorandum of was deposited at the

registry. The reading of the Memorandum of Charges took place on the 12th February

2025 at 10.30 am in the presence of Mr Guy Ferley, counsel for the Plaintiff and Mr

Frank Elizabeth, Counsel for the Defendants.



[7] The record will show that the Applicants were advised to come to court with legal

representation on the 26th June 2025 for the hearing of their motion, however instead of

[6] I would also like to address the non-appearance of the Applicants at the hearing of their

motions. The Applicants counsel on record remains Mr France Bonte, who I note has

not formally withdrawn his appearance before this Court. Further, I have observed that

the Applicants have been represented by three counsels over the past 12 months. The

property has already been sold to the Bank and the matter was set down for the 241h

June 2025 for the handing over of the Judgment of Adjudication. On the 24th June 2025,

the Applicants however filed an MA 128/2025 seeking a stay in proceedings pending

an appeal and as such, I chose to delay the delivery of the Judgment of Adjudication,

which is essentially the handing over of the title deed to the bank until today, giving the

Applicants the chance to address me on their motions.

[5] I would also wish to put on record that all three of these motions where filed within a

period of a week and I am inclined to determine that these motions are a clear abuse of

process. Filing multiple motions within a short period, seeking the exact same relief,

without any material change in circumstances or new legal basis, can in my opinion

amount to an abuse of process and be viewed as a deliberate attempt to delay the

proceedings. I consider the filing of repeated motions, within days with no new

evidence or legal justification, as acting in bad faith, especially in this instance where

the Applicants are facing the outcome of the judicial sale. I view this repeated filing as

an attempt by the Applicants to stall the registration of the sale and is repetitive of

motions already before this Court. In the circumstances, MA 135/2025 will be

dismissed summarily for an abuse of process and I will only be considering the merits

ofMA 128/2025 and MA 130/2025.

[4] I will begin by addressing various procedural irregularities in the motions before this

Court. Firstly, it is unclear to me why the court orderly has been added as a Respondent

to these motions as she is not a party to the principle suit of CM 4112024. There is a

clear procedure that must be followed before a party can be added to proceedings and

this has not been done. I further see no relief prayed for pertaining to the 2nd Respondent

and taking the above into account, I will therefore proceed to strike out the name of the

2nd Respondent and proceed only in respect of the 1SI Respondent who is an existing

party to the principle suit.



[8] The motions were set for hearing on the 27th June 2025 and neither of the Applicants

were present in Court. I note that the I" Applicant has sent an email dated 27th June

2025 at 8.13am, in which she avers she has been admitted to the hospital with her sick

child, however she has provided the Court with no supporting medical documents to

substantiate this claim which could justify her non-appearance. I cannot at this stage

make any assumptions as to the reliability or truthfulness of the 1st Application's email

apart from commenting that the medical predicament conveniently co-insides with her

requirement to appear in Court with counsel and it was sent through to the Civil

Registry at the very last moment when the 1st Applicant had full knowledge that this

would be her final opportunity to appear before the handing over of the Judgment of

Adjudication. I am of also of the opinion that even if the 1st Applicant was unable to

attend court, she was expected to have sent legal representation in her place and I would

have at the least expect the z= Applicant to be present. Despite the fact that there was

no-one present to mark 311 appearance for the Applicants, Counsel for the Respondent

chose not to move for the dismissal of the applications and instead chose to address the

Court on the motions. This in my view shows good faith on his part to allow the

Applicants an opportunity for their motions to be considered contrary to their claims of

an unfair process.

taking steps to secure the attendance of a lawyer to represent them, the Applicants chose

to engage the services of a legal counsel to draft yet again another motion (MA

130/2025), essentially moving for more time to seek representation and again this

morning filed another motion MA 13512025 again essentially asking for further time.

Whilst this Court acknowledges the Applicants Constitutional right to legal

representation under Article 19(2)(d) of the Constitution, which guarantees a fair

hearing, the time allowed to seek legal representation, especially in urgent matters must

be reasonable, balancing the individual's rights with the urgency of the proceedings and

the interests of justice. The Applicants have since the commencement of the

proceedings had multiple counsels on record and taking into account the urgency of

dealing with these multiple motions filed after the sale and before finalisation of the

judgment of adjudication, I am of the view that the Applicants were given more than

reasonable time in which to engage a lawyer to appear before this court to put forward

their motions. I am thus satisfied that all their constitutional rights were persevered and

upheld during the entire sale process.



Ground 1:

The learned Judge erred in passing down the order as he failed to consider that the

Appellants were denied their constitutional right to a fair hearing, as guaranteed uncler

Article 19(7) of the Constitution of the Republic of Seychelles. Material evidence and

critical documents were not disclosed or presented by the Appellants' legal

representative at the material time, thereby undermining the fairness of proceedings.

[13] As a consequence of these alleged irregularities, an appeal has been lodged before the

Court of Appeal on the following grounds:

[12] In addition it is alleged that the 'court appointed auctioneer' mishandled key court

documents and failed to ensure that the judicial sale was conducted in a fair and

transparent manner.

[11] Additionally, it is averred that critical documents including a notarised affidavit and a

formal refinancing update from the Development Bank of Seychelles, were never

submitted to the presiding judge.

[10] Further according to the affidavits in support, the sale of the property took place on the

10lh June 2025 and that although Ms Julia Gamatis was present she was allegedly

deprived of a fair hearing due to serious procedural irregularities. Her counsel failed to

appear in court and he did not file the appropriate applications or present material

evidence, despite having received prior instructions from the Defendant.

[9] MA 128/2025 is supported by the affidavits of Nathalia Gamatis and Julia Gamatis

who have averred in their affidavits that they are moving for an urgent stay of execution

to halt all transfer, registration and enforcement proceedings relating to parcel H 12880

situated at Marie Anglaise, Beau Vallon, Mahe, Seychelles pending the determination

of their appeal.

MA 128/2025 and MA 130/2025 moving for a stay in execution and time to seek legal

representation:



[15] The Applicants verily believe that if a stay of execution is not granted and the appeal

later succeeds, the enforcement of the judgment would have resulted in substantial loss

and render the appeal nugatory and there is a real risk that they may not be able to

recover the subject matter of the execution.

[14] It has been further averred that whilst the judicial sale has concluded, the registration

of title and transfer to the Respondent has not yet taken place and it is argued that if the

transfer is effected before the appeal is fully heard and determined that the Applicants

face the permanent loss of their property, that their constitutional right to a fair legal

proceeding will be irreversibly prejudiced and the outcome of the appeal rendered

futile. As such it is argued that an immediate stay of execution is therefore essential to

preserve their rights, to prevent irreversible harm and prejudice and to maintain the

status quo pending the final appeal.

Ground 4:

The learned Judge erred in allowing the judicial sale to proceed in contravention of

section 26 of the Immovable Property (Judicial Sales) Act (Cap 94) which empowers

the Court to postpone or cancel a sale for sufficient cause, including procedural

irregularities. The circumstances of the present case warrant the exercise of this

discretion, which was not duly considered.

Ground 3:

The learned Judge erred in failing to take into account key and probative evidence,

namely a notarised affidavit and formal refinancing update from the Development Bank

of Seychelles. This evidence, if properly considered, would have materially affected

the outcome of the matter.

Ground 2:

The learned Judge erred in failing to consider that the Appellants' legal representative

did not file the necessary and appropriate applications 011 their behalf. This omission

directly resulted in the Court issuing an unjust order for judicial sale, to the Appellants'

prejudice.



[21] It is pointed out that the auction of the property was rightly carried out by the presiding

judge and not any 'court appointed auctioneer' as averred by the Applicants.

[20] It is further averred that the Applicants were given the opportunity to be heard on their

motion to postpone the sale in April 2024 and the motion was denied. As such it is

argued that the sale was carried out in compliance with all the procedural requirements

of the Act and it would be incorrect to state that there were procedural irregularities on

the part of the Court.

[19] Additionally, the property has already been adjudicated to the bank and it is argued that

section 212 of the Act specifically states that no appeal lies against any judgment of

adjudication, when not objected to at the time of the adjudication. On the day of sale,

there were no bidders and no objections raised to the sale so the property was rightfully

adjudicated to the bank.

[] 8] I have considered Counsel for the Respondent's affidavit in support and submissions.

It is argued that the motion for stay filed before this Court is not competent because the

Applicants have not provided proof that they have in fact lodged an appeal.

Affidavit in reply and submissions by counsel:

[17] MA 130/2025 moved again for a stay of execution of the sale based on serious

procedural irregularities, alleged fraud, collusion and professional misconduct. It is

again alleged that the sale process was marred by suppression of critical documents,

failures on their own legal counsel to submit documentation in a timely manner and

concerns regarding possible cooperation between the 'court auctioneer and opposing

parties'. They have additionally sought for more time to seek legal representation

claiming that the two-day time period provided to them had not been sufficient. The

application is based on sections 26 of the Act, Article 19(7) of the Constitution, various

articles of the Civil Code and rule 11 (1) of the Court of Appeal rules.

[16] Lastly, it is averred that the Applicants have a strong prospect of success on appeal in

light of the material evidence that was not presented at the initial hearing and which

will be brought before the Court of Appeal.



'An Appeal shall not operate as a stay of execution or of a proceeding under the
decision appealed/rom unless the Court or the Appellate Court so orders and subject
to such terms as it may impose. No intermediate act orproceeding shall be invalidated
except sofar as the Appellate court may direct. '

[26] The law as regards to the stay of execution of a Judgment is as provided for in section

230 of the Seychelles Code of Civil Procedure which states as follows:

Law and Analysis:

[25] Lastly, Counsel wished to bring to the attention of the COUlithe fact that theApplicants

have persistently failed to honour their repayment obligations, specifically Mr Steven

Barker, the partner of the 151 Applicant, who had applied for the loans with the bank.

That the bank is not in the business of acquiring property, but only resorts to this action

as a last resort and after all reasonable steps have been taken to negotiate with the

judgment debtors.

[24] It is argued that a stay of execution if granted by the Court would be contrary to the

very spirit of the Act, specifically section 212 and that if the COUltwas inclined to grant

a stay, it should only be granted by the court on the same basis as a postponement, that

is on strong grounds of necessity and expediency being shown.

[23] It is averred that the chances of a success on appeal are bleak because firstly there is no

light of appeal against a judicial sale which was not objected to at the time of sale and

that secondly the 'letter' alluded to by the Applicants which they claim to be a formal

approval issued by the Development Bank is not an approval letter but merely an

acknowledgment email of the loan application.

[22] That all allegations of breach of right to a fair hearing, fraud and misconduct are

unfounded and unacceptable because the process was carried out in a transparent

manner as per the record of proceedings and all in accordance with the procedural

requirements of the Act.
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11. Where special circumstances so require,

1. Where there is a substantial question of law to be adjudicated upon at the hearing of the

Appeal,

[30] In the case of Elmasry and Ors Vis Magarette Hua Sun", Justice Fernando listed down

the circumstances which the Court would consider in granting a stay which have been

stated as follows:

[29] Additionally, the COUlt will not generally speculate upon the appellant's prospect of

success in the appeal, but may make preliminary assessment about whether the

appellant has an arguable case, in order to exclude an appeal lodged without any real

prospect of success simply to gain time.

• that the Court has a discretion involving the weighing of considerations such as the

balance of convenience and competing rights of the parties.

• that the mere filing of an appeal does not demonstrate an appropriate case or discharge

the onus; and

• that the onus is upon the applicant to demonstrate a proper basis for a stay which is fair

to all the parties;

[28] The eases of Mary Geers v Noel De Lafontaine'; Alexander v Cambridge Credit COl])

ua', Choppy v NSf" and Chow Ii BOS.sy5, also all canvassed the guidelines which the

court may consider when applying its discretion. These include but are not limited to:

[27] Section 230 is thus a discretionary remedy and as rightly reinforced in the case of

Essack v Morel I, as a general rule, when considering an application for stay of

proceedings pending appeal the court would decline a stay unless there are significant

and substantially valid or strong grounds on which the applicant relies.



[33] Firstly, very serious allegations of procedural irregularities, alleged fraud, collusion and

professional misconduct have been made by the Applicants and these allegations should

not be taken lightly. Any allegations of this nature cannot and should 110t me made

frivolously but must be supported by proof of the same. As stated in paragraph 5 above,

the courts have inherent powers to prevent abuse of their process, This includes

repetitive, frivolous, or vexatious applications made with the intention to harass, delay,

[32] I have considered the impugned procedure and steps followed by this Court throughout

the judicial sale process and as pointed out earlier, this Court at this stage is not to

examine the merits of intended appeals or likely chances of its success, it has to examine

if the appeal has some prospect of success or if there is a substantial question of law to

be adjudicated

Determination:

t•• most important element that needs to be satisfied in seeking a stay is to aver in the

application and satis6' the Court prima (acie that there are substantial question oflaw

and fact to be adjudicated upon at the hearing of the Appeal. Merely stating that the

Applicants have an arguable case and the Appeal filed has some prospect o(success,

is not sufficient. The Court wentfurther in stating that an Appeal shall succeed before

an Appellate Court, "wherethe trial Court had erred in law or (acts in rendering its

Judgment and not on the issue o(prejudice that vvill be caused to the other pm-tv.. '

[31] The Court of Appeal in the case of Elmasry went on the state:

VI. If the stay is refused, and the Appeal succeeds, and the Judgment is enforced in the

meantime, what are the risk of the appellant being unable to recover the subject matter

ofthe execution (in money Judgment which have been paid to the Respondent).

v. If a stay is granted, and the Appeal fails, what are the risk that the Respondent will be

unable to enforce the Judgment,

IV. Where if the stay is not granted the appeal is successful, would be rendered nugatory,

lll. Where there is proof of substantial loss that may otherwise result,
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[35] There are time periods and guidelines that must be adhered to by this Court when

dealing with Judicial sales under the Act, specifically that that sale should be

transcribed within 20 days of the sale. I am of the view that the Applicants being present

on the day of sale had time to take the permitted legal action under the Act if they felt

that there had been any procedural irregularity but instead have now suddenly awoken

and ask for a stay of proceedings four days before the 20-day period, based on the belief

that they have a reasonable chance of succeeding on appeal. This delayed action at this

stage of proceedings, indicates that they are stalling for time, in order to prevent the

Respondent from enjoying the fruits of the judgment in a clear attempt to nullify the

sale process.

[34] The Applicants have alleged that they have been denied a fair opportunity to be heard

and presented throughout the process. A perusal of the proceedings as laid in the

background facts above, will show that the Applicants have been represented and/or

present throughout the proceedings. From a consideration of the case file I can establish

that the Applicants have changed legal representation on more than three occasions over

the past 12 months, that they were given the opportunity to heard multiple times on

objections raised and the sale was postponed as a result. On the 24th April 2025, Counsel

for the Applicant moved the Court for postponement of the sale which was duly

considered and denied. The sale was set for the 10th June 2025, giving the Applicants

ample time to sort out their issue with counsel and to come to an acceptable arrangement

with the bank but no steps were taken. The sale proceeded on the date scheduled without

any objections raised by the Applicants and as such it cannot be said that the Applicants

were not given a fair opportunity to be represented and heard during this judicial sale

process. I cannot therefore accept the argument put forward that the Applicants were

denied the right to a fair hearing as guaranteed by Article 19(7) of the Constitution.

or obstruct the administration of justice. The Supreme Court and Court of Appeal in

Seychelles have both affirmed that the judicial process must not be manipulated for

ulterior purposes". As such I must when making my determination consider whether the

complaints which form the foundation of the appeal have any prospect of success or

whether they arc simply an abuse of the COUlt process.
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[41] ] have further made a cursory examination of the grounds of appeal and I am of the

view that none of the grounds of appeal have any factual or legal basis and I would even

go as far as saying they are frivolous and vexatious as a clear attempt on the part of the

Applicant to delay the finality of the judicial sale process. In respect of ground 1, the

"The Court agrees with Counsel for tile Respondent that it is not enough for Counsel
to produce or exhibit grounds of appeal. The affidavit should plainly develop the
substantial questions of law to be adjudicated upon by the Appellate Court ".

[40] Counsel for the Respondent has rightly pointed out that apart from the grounds of

appeal there is no proof an appeal lodged. It was further held in the case of Lablache

de Channoy v Lablache De Charmoy SCA MA 08/2019 (17111 September 2019) by

Robinson J, that:

[39] I have made a preliminary assessment of the appeal and I of the opinion that when

considering each ground of appeal that they have failed to develop any substantial

questions of law and fact. All allegations, but particularly of fraud and misconduct are

unsupported and are made without merit.

"it is to be noted that the constitutionally guarded right of appeal should be
substantiated and supported by evidence rather than mere allegations of impropriety
and irremediable prejudice and injustice "

[38] As pointed out my Justice Andre in Young Kong v Vidor':

[37] I must therefore assess whether the applications are made in good faith and consider

whether there is a real prospect of success on appeal. i.e that they have an arguable case

and not merely frivolous and vexatious.

"the COUI'thas to be satisfied, based all the grounds a/appeal, that there are substantial
questiolls or 1mll and {Clctsto be adjudicated upon, and that the Applicants have (1/1

arguable case and the appeal filed, at least, has some prospect of success. It is 0I1~)I

then, that other matters such as for example, prejudice to the parties and the balance
ofconvenience will be called for consideration. "

[36] As laid out in the case of Bouchereau l' Zoe & 01'.1'11 ,the required standard, when
considering the prospects of success of the appeal is that of prima facie:

Preliminary assessment:



[44] J have also considered whether there are any special circumstances that exist to warrant

granting a stay and the risks if any to the Respondent. I am of the view that the Act sets

down clear procedural guidelines as to how and when the title deed shall be delivered

to the Purchaser. The bank on their part has paid all the necessary dues as imposed upon

it by this Court and I have also taken into consideration section 212 of the Act which

clearly states that no appeal shall be against a judgment of adjudication when not

objected to at the lime of sale, and it goes on to state that in cases of appeal, the

adjudicate may take possession of the property notwithstanding the appeal.

Special Circumstances and the risk that the Respondent will be unable to enforce the Judgment:

[43] Despite having made a preliminary assessment as to the success of the appeal, I will

continue to consider the balance of convenience and competing rights of the parties. I

can conclude that the Applicants have failed to satisfy Court of any good reasons why

an order for stay should be made for the reasons canvassed in great detail specifically

in paragraphs 32, 33 and 34 above. I feel that the Applicants are merely buying time

and denying the Respondent the possibility of enjoying the fruits of their judgment.

Balance of convenience:

[42] I am therefore of the opinion on a prima facie assessment ofthe merit of the appeal that

the Applicants have failed to present an arguable case with any real prospect of success

on appeal. Further, the Act, provides for specific and limited mechanisms to challenge

or oppose the sale through objections or motions for nullity within the same court before

the sale is transcribed. As such I am of the view the appeal does not have a real prospect

of success.

failure of counsel to produce material evidence and allegation that critical documents

were not disclosed or presented by the Appellants' legal representative at the material

time are not errors attributable to the Judge. Ground 2 also contains no substantive

errors of law or fact. Ground 3 has no factual basis as the Judge cannot be held

responsible for not taking into account 'evidence' that was never presented and/or if

presented out of time. Lastly, I have considered ground 4 and note that section 26 of

Act is not applicable.



Judge of the Supreme Court

Burian J

Signed, dated and delivered at Ile du Port on 271hJune 2025

~uMQ)fiJ

[48] In the circumstances, the applications MA 128/2025 and MA 130/2025 are dismissed

with costs to the Respondent. MA 135/2025 has already been dismissed for an abuse

of process.

[47] As such, exercising this Court's discretion, considering the jurisprudence and

guidelines as established in the case of Elmasry and others and weighing such

considerations on a balance of convenience against the competing rights of the parties,

I am of the view that it would be unfair to allow the Applicants a stay of execution,

pending an intended appeal before the Court of Appeal, in effect denying the

Respondent, the fruits of a judgement in their favour.

Conclusion:

[46] In the circumstances, I am not in favour of a stay at this late stage as it contradicts the

principle of finality and certainty in judicial sales and causes prejudice to the

Respondent. Judicial sales are designed to be efficient, final, and enforceable remedies

and a stay at this stage would thus in my opinion contravene the very core objectives

of judicial enforcement mechanisms.

[45] I must also guard against the possibility that a stay might be used to delay or avoid

legitimate obligations, or to unduly favor one party over another. If the court were to

allow a stay of the judicial sale that had already been adjudicated to the bank, it would

in my mind fundamentally undermine the rationale and legal value of charging property

as security. The core purpose of charging property, is to give the creditor a reliable

means of recovering the debt in the event of default. A stay at this stage would in my

opinion also introduce legal and financial uncertainty by allowing indefinite delays and

this creates unpredictability in the enforcement process.


